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By the first constitution of the State of NewYork, in 1777, an 
ultimate court of judicial appeal was organized, in colonial 
imitation of the House of Lords, composed of the lieutenant- 
governor, the senators, the chancellor, and the judges of the 
Supreme Court, and styled the Court for the Trial of Impeach- 
ments and the Correction of Errors. It endured and the people 
endured it, until it was swept away (except for the trial of 
impeachments ), with the court of chancery and various other 
absurdities and abuses, by the revolutionary and epoch-making 
constitution of 1846. The chancellor had no vote in the deter- | 
mination of appeals from his decrees, nor the judges in that of 
writs of error to their court, but they might and did deliver 
opinions or arguments in support of their judgments under 
review. The judges were disqualified from office at the age of 
sixty, but this seems not to have applied to the senators. At 
first it was doubted whether the lieutenant-governor, as president 
of the senate, had any voice in the determination, but the right 
to vote was early asserted by and accorded to him. During its 
earlier period the senators pronounced comparatively few 
opinions, At a later date senatorial opinions became more 
frequent. The chancellor and one or more of the law judges 
generally led off, and the senators followed with opinions or con- 
tented themselves with those delivered by those magistrates. In 
the early part of this century, Attorney-General Woodworth, 
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at the same time a senator, is recorded in a few instances as 
having delivered an opinion. As the Court of Chancery and the 
Supreme Court grew busier, the chancellor and the judges gave 
fewer opinions in the Court of Errors. 

Three very important characteristics of this court are notice- 
able, namely: a majority of its judges were laymen; they were 
elected while the other judges were appointed ; and the con-. 
stituency of the court was constantly changing. 

So far as I know there has been but one other court in this 
country composed in part of persons not lawyers, and that is the 
court of errors and appeals of New Jersey, still constituted in 
that way, but not composed in any part of legislators. This 
court is still existing, but the abolition of the lay element from 
it has been very actively urged in recent years. The idea that 
the same persons shall act as law makers and law expounders is 
intrinsically absurd and directly in conflict with the general dis- 
tribution of legal functions which prevails in this country. Mr. 
Austin Abbott has well expressed the vital objections to which 
such courts are open: ‘** An unprejudiced observer, who watches 
the course of adjudications in such courts, or studies their work- 
ings as manifested in the record of our Court of Errors, in 
which lay senators were able to determine the law again and 
again contrary to the accumulated and unanimous judgment 
and learning of the chancellor and the judges of the Supreme 
Court, can have little doubt that while lay representation upon 
the bench may now and then prevent the harsh operation of a 
rule of law, it will more frequently introduce, to ‘control the 
decision, elements which ought to have no influence in deter- 
mining or applying the law; and no form of misadjustment in 
judicial machinery has more power to introduce uncertainty into 
the law and bring its oracles into disrespect than this. It is 
much to be hoped that throughout the country this old usage — 
may wholly disappear, and the development and formation of 
what is called ‘judge-made law,’ may be committed entirely to 
men thoroughly trained by study and experience for judicial 
functions.”’ 

It is quite remarkable, however, that some of the lawyer sen- 
ators, as we shall see, took occasion to praise the lay element in 
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the constitution of the court. Also that if the court had been 
wholly of laymen it frequently could not have been more uncer- 
tain and inharmonious as to what the law was than the lawyer- 
senators themselves. Also that in some very important and 
noteworthy instances this hybrid court were right and the trained 
judges were wrong, and that we have a better rule in some cases 
than the latter would have fixed. 

The senators who most frequently delivered written opinions 
were DeWitt Clinton, William H. Seward, Gulian C. Verplanck, 
Alonzo C. Paige, Luther R. Bradish, William Ruger, Erastus 
Root, Harvey Putnam, John A. Lott, Lyman Sherwood, Elijah 
Rhoades, Henry W. Strong, Abraham Bockee, John Porter, 
Addison Gardiner, Hiram F. Mather, Nathaniel P. Tallmadge, 
John W. Edmonds, Albert H. Tracy, Leonard Maison, Samuel 
L. Edwards, David Wager, Gabriel Furman, John Crary, 
Charles Stebbins, Cadwallader D. Colden, John Sudam, John C. 
Spencer. Of these Gardiner, Lott and Edmonds subsequently 
became judges of the court of appeals which was substituted for 
this court in 1846. Senators Putnam, Verplanck, Colden, Tracy, 
Spencer, Edwards, Maison and Hopkins gave numerous opinions, 
very generally characterized by extensive learning and careful 
elaboration, and frequently quite ambitious in style. Ver- 
planck’s are among the most numerous, and are among the most 
learned and elegant judicial essays ever written in the State. He 
was a very frequent dissenter. Mr. Verplanck was a man of 
remarkable scholarship, especially as a Shakesperian, and has 
left an enviable reputation both in law and letters. Colden was 
characterized by Daniel Lord as ‘ the polite scholar, the specu- 
lative philosopher, the ablelawyer.’’ Tracy excelled in learning 
and in strength, and seems to have been a chief disbeliever in 
the lower courts. On the other hand, there is something almost 
pathetic in the loyalty with which Senator Paige stood by the 
decisions of Chancellor Walworth, which he reported for so 
many years. 

In a court so numerous — consisting of thirty-seven possible 
members — unanimity: was not very often to be expected. Gen- 
erally decisions were made by about twenty members; the larg- 
est number that I recall was twenty-nine. But unanimity was 
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not so common, especially in later years, as might have been 
reasonably anticipated. Comparatively speaking, unanimity was 
rare. There were of course a good many unanimous aflirm- 
ances; and unanimous reversals, both of the chancellors and the 
Supreme Court, especially of the former, were not so extremely 
uncommon as to be startling to the reader in these days, although 
they may well have been startling to the overruled magistrates 
themselves. There were a number of affirmances by equal divis- 
ion, and there was an occasional instance where the president 
gave a casting vote. But one cannot fail to be struck by the 
great proportion of reversals, altogether exceeding that which 
has since prevailed, as I infer from a cursory view. I once ascer- 
tained that Chancellor Walworth was reversed in thirty out of 
ninety appeals, and I should think that the reversals of the Su- 
preme Court were in a still larger proportion. The chancellor 
and the law judges were not in the least deterred by judicial 
courtesy and comity from overruling one another. It is true of 
this court, as it is true of the early court of appeals, that many, 
perhaps most of the most important judgments were pronounced 
by a seriously divided court; and it is true of the court of 
errors —as in a smaller degree of the court of appeals — that 
many of these judgments were on reversal of the lower court. 
A remarkable example of a leading case decided by a divided 
court is Moser v. Mead,! where it was held that on a sale of 
a large quantity of beef as merchandise, and not for immediate 
consumption, there is no implied warranty of soundness. No 
opinions are reported, but four senators wrote for affirmance of 
the Supreme Court, and five for reversal, and one spoke orally 
for reversal, and on the vote they stood ten to ten, and the 
judgment was therefore affirmed. 

The history of the doctrine of Pain v. Packard,’ is interesting. 
It was there decided by the Supreme Court, in a per curiam 
opinion of half a page, that if a creditor is requested by a surety 
to proceed to collect the debt, and the debtor afterwards becomes 
insolvent, the surety is exonerated. This was pointedly dissented 
from by the chancellor, Kent, in King v. Baldwin.’ But the 
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decision in the latter case was reversed in the court of errors, 
by the casting vote of the lieutenant-governor, who was a layman. 
The doctrine of New York, thus established, has been generally 
discountenanced by the courts of other States, although it has 
been enacted in statutes in eight.! 

It is evident at a glance that there was much more room for 
the operation of personal favoritism and political preferences in 
the decisions of such a court than in those of one of one-fifth of 
its numbers and constituted exclusively of lawyers. Serious 
charges of these extraneous and unworthy influences were made 
in and about the constitutional convention of 1846. It seems 
almost too much to expect of human nature that where one of 
the parties to a cause happened to be a political ally and a 
constituent of a senator, such a judge would not be at least 
unconsciously biased. That it was commonly believed that some 
of the members of the court were occasionally reached by the 
lobby is undeniable, and it was not at all unreasonable to suppose 
the belief well founded. The causes were frequently of large 
importance, and the parties could just as well ‘‘see’’ a senator 
and talk business to him when he was a judge as when he was a 
mere legislator. Men who are open to such influences in respect 
to a legislative bill are not above them in respect to a judicial 
decree. Such acourt would be intolerable, for this reason alone, 
in this era of enormous corporation power, and the Court of 
Errors was approaching that point in 1846. 

The Supreme Court, consisting of able and experienced judges, 
such as Spencer, Savage, Cowen, Nelson, Bronson and Beards- 
ley, were naturally rather jealous of the Court of Errors and 
sensitive when overruled by it. They perhaps not reasonably 
esteem the opinion of these law judges, as good at least as 
that of a score of senators, none of whom had ever sat ona 
bench and some of whom were laymen. It must have been ex- 
asperating to Cowen, J., for example, to see himself reversed, 
in Munsell v. Lewis,? at the close of the argument, without the 
delivery of any opinions, by a vote of 24 tol. This feeling 
at last broke out in a somewhat bitter quarrel (on paper) be- 
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tween the Supreme Court, composed of Nelson, Cowen and 
Bronson, and the Court of Errors, in the case of Hanford y, 
Artcher.! That case involved the question, what justifies the want 
of change of possession of chattels mortgaged, where the rights 
of creditors intervened, and reiterated the doctrine of Smith v. 
Acker,? that it is alway8 a question for the jury, and not a ques- 
tion of law, whether the possession is satisfactorily explained or 
not. Such narrowness had the Supreme Court exhibited on this 
subject that in Doane v. Eddy,’ Cowen and Bronson held (Nel- 
son, C, J., dissenting) that a mortgage of a horse of a travel- 
ing missionary or preacher, used by him in his professional jour- 
neys, was void as against his creditors if he was allowed to retain 
the animal. The decision of reversal in Smith v. Acker was 
made by 21 senators against the chancellor and three senators, 
and it is said that the vote of the latter did not involve any dis- 
agreement with the majority, as tothe main question. ‘The 
chancellor was of opinion that under the circumstances of this 
case, the judgment of the Supreme Court ought to be affirmed. 
The reporter regrets that he has not been able to obtain a copy 
of the opinion for publication.’’ This doctrine was followed by 
the Supreme Court in Butler v. Van Wyck,‘ reversing the trial 
court; but smarting under the rebuff in Smith v. Acker, Cowen, 
J., said: ‘* The judge was clearly right, according to the deci- 
sions of this court, and the uniform current of judicial authority 
from Twyne’s Case,° in the reign of Elizabeth, down to but not 
including Smith & Hoe v. Acker, decided by the court for the 
correction of errors in December term, 1840.’’ Nelson, Ch. J., 
concurred; but Bronson, J., who had an independent mind, 
tongue and pen, dissented, on the ground that Smith v. Acker was 
no precedent but was only the law of that case. He gave the 
Courts of Error a fearful scoring. He said it laid down * new 
doctrine ;’’ that the appeal was not argued at the bar, but sub- 
mitted on written arguments; he intimated that ‘the counsel 
were all employed by the same party,’’ as he believed had hap- 
pened in other cases; and that it was poorly argued; that it 
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‘« plainly departs from the law as it had heen previously settled ;”’ 
and he was very severe on the Senator ( Hopkins ) who announced 
that his opinion would be adverse to the uniform ‘ course of 
decisions ’’ of the Supreme Court, and herein he contrasted the 
Court of Errors with the House of Lords, which ‘not only 
abides by its own judgments but considers itself bound by the 
law as it has been settled by other courts.’’ Tosubstantiate his 
declaration that the Court of Errors ‘‘ does not abide by its own 
decisions,’ he cites four important cases in which it had over- 
ruled itself. This being so, he thinks ‘‘ it would be strange in- 
deed if other courts were bound to follow them,’’ without exam- 
ination. As another reason for not implicitly following them, he 
says that some members of that court do not feel bound to de- 
cide according to rules of law, but go according to their own sense 
of what is right. He then ‘ goes for’’ *‘ the same learned sen- 
ator,’’ who had ‘* thrown off the shackles of legal authority ”’ 
in several other cases cited, and who prided himself on the pos- 
session of ** a mind not embarrassed by the decisions.’” He con- 
cludes that some members of the Court of Errors claim much 
larger license in disposing of questions than is exercised by other 
courts; that consequently the decisions of that court ‘‘ are en- 
titled to much less weight than the judgments of those courts 
which consider themselves bound by legal adjudications,”’ and 
where, as in this instance, ‘‘ the court has professedly departed 
from ‘the whole course of decisions,’ the judgment is entitled 
to no weight at all.”’ 

At length the Court of Errors had their innings, and in Han- 
ford v. Artcher,! answered this terrible onslaught, ‘‘ more in 
sorrow than in anger.’’ Senator Hopkins defended his opinion ; 
called Bronson, J., ‘* illogical and unjust; ’’ and lamented that it 
is so ‘difficult even for those distinguished for their legal 
attainments, acuteness of intellect and the purity of their inten- 
tions, to free themselves from the influence of early opinions, 
and without intending any reflection upon the profession to which 
I belong, it may perhaps be said to evince the wisdom of the 
framers of our constitution, in permitting to be brought into the 
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court of last resort the plain good sense and unbiased sound 
judgment of the laity to mingle with the latent and legal erudi- 
tion of the profession, who nevertheless may be liable to bring 
with them to the bench the errors of prejudged opinions formed 
atthe bar.’’ (The admission of the lay element had been highly 
commended also by Senator John C. Spencer, in Dyett v, 
Pendleton,' for the same reasons.) He hopes that the learned 
dissenting justice, ‘*however much he may insist that the 
decisions of this court may be disregarded, will not, to use 
his own language, throw off the shackles of legal authority 
imposed ”’ by his own court. 

President Bradish also mildly chides Bronson, J., for his 
insubordination and thinks it ** would certainly be a very novel 
spectacle,’’ to see the Supreme Court subjecting the eumereue of 
the Court of Errors to an ‘examination of its reasons.’’ He 
denies that the Court of Errors does not regard itself ‘* bound by 
legal adjudications,’’ and claims a high degree of consistency for 
it, and much greater ‘‘ than could have been reasonably antici- 
pated from its constitutional organization.’’ He says that even 
the Supreme Court ‘* has not always followed its own decisions.” 
He censures Bronson, J., for asserting that the court ‘* has in this 
case professedly departed from the whole course of decisions,” 
and characterizes that as an isolated and casual expression of 
an individual member, and calls Bronson’s charge on this point 
a ‘* gross injustice’? as well as ‘‘inaccuracy.’’ He depre- 
cates his attack as calculated to bring the court into distrust and 
discredit, and ultimately to break it down; to this end, he knows 
‘*the distinguished author of this new and alarming doctrine 
would not willingly contribute,’’ nor have his name associated 
with such a result, and ‘‘ invokes the aid of his talents and the 
weight of his high personal and official character,’’ rather in build- 
ing up, strengthening, sustaining and harmonizing, ‘‘ and thus 
commending it to the increased confidence of our own citizens 
and to the greater respect of the world.”’ 

I think the Court of Errors had the better of this celebrated 
unpleasantness, both on the merits and in the manner of the dis- 
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cussion. Bronson, J., seemed to forget that he was a member 
of the court which he reviled. But President Bradish let out 
one very significant fact. The members of the court never met 
for consultation or deliberation! ‘‘ Each member, separately 
and apart, examines the case, and prepares for its decision. The 
court then comes together: the opinions of the members are 
delivered; and the court then unites in a general conclusion, 
cither of affirmance on reversal of the judgment or decree re- 
viewed. For this conclusion, and for this only, is the court, as 
such, responsible, unless indeed, which is very rarely the case, 
the court proceed by resolution to declare the grounds upon 
which that general conclusion rests. Different minds arrive at 
this conclusion by different processes of reasoning ; but no mem- 
ber is answerable either for the reasons or the language of any 
other member.’’ Herein the president exposed the greatest 
weakness of the court, and showed unconsciously why its decis- 
ions never can be of the first degree of authority. Under such 
a scheme it is frequently impossible to learn what the reason of 
the decision really was, and if it is possible to learn it, the decis- 
ion will always lack influence because it is not the opinion of a 
certain number of harmonious minds, nor the result of careful 
deliberation and consultation before its promulgation. From 
such a decision it is very frequently impossible to deduce any 
general and definite rule which may serve as a precedent. In 
short, it is little better than the town clerk’s record of a vote at 
town meeting. It is like announcing a concert by a chorus of 
very distinguished and excellent singers, without rehearsing them 
together, and suffering each one to sing his part of the combined 
harmony as a solo. 

A striking instance of the difficulty in determining the ground 
of decision in this court, is the case of Stewart v. Trustees of 
Hamilton College,' universally cited as the leading case on the 
validity of gratuitous subscriptions. It is not possible to tell 
whether the views of Walworth, chancellor, and of Bockee, 
senator, formed the basis of decision, or whether the reversal 
was adjudged because a question of fact had not been submitted 


1 2 Denio, 403. 


330 29 AMERICAN LAW REVIEW. 


to the jury. Walworth’s views are characterized by the reporter 
with ‘* sembles,’’ and Bockee clearly puts his opinion on the lat- 
ter ground (as did Senator Beers), although he discusses the 
other matters. Senator Barlow thought there was no question 
of fact, and what Senator Sedgwick thought we are not 
informed. And so, although the judgment was reversed 
(21to 5), we really cannot tell exactly why it was done. So 
in respect to the leading case of Mayor of New York v. Bailey, 
as to the city’s liability for the breaking of the Croton Water 
Works dam, it is true, as Judge Dillon? remarks, ‘* there was 
much diversity of opinion as to the ground of the liability. 
* * * Tt was affirmed by nineteen members against four; 
but as most of them delivered no opinions, the exact grounds of 
the affirmance cannot be known.”’ 

Still another instance of this uncertainty may be found in the 
case of Miller v. Gable,* involving a church quarrel in the city of 
New York, between the Calvinists and Arminians. The state- 
ment of facts covers nine pages; then follows a tremendously 
learned opinion by that accomplished theological and ecclesias- 
tical scholar, Vice-Chancellor Murray Hoffman, covering twenty- 
five pages. This had been affirmed by the chancellor‘ in an 
opinion of twenty pages. And that was now reversed by the court 
of error (14to3). The reporter (Hiram Denio) starts off in his 
syllabus with three semdles, and at the end of the case he makes 
this note: ‘*The first three propositions of the reporter’s 
abstract are stated with some hesitation, but are believed to be 
the reasonable result of the opinions given in the court, taken in 
connection with those of the court below; but it must be con- 
ceded that they are not authoritatively established by the judg- 
ment of this court. The other points stated in the abstract are 
mainly the opinions of individual members of the court, it being 
impossible to collect the grounds upon which the majority 
placed the judgment of reversal.’’ Upon such an uncertain 
tenure depends the eternal welfare of our souls! 

In many other cases the reporters append notes, stating the 
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conclusions of the different opinions and what they deem really 
to be established by the decision. 

I have had—TI will not say the patience — the pleasure of 
turning over the pages of all the old books in which the decisions 
of this court are recorded by Johnson, Wendell, Cowen, Hill 
and Denio— decisions almost entirely superseded by those of 
the Court of Appeals, and now seldom cited — and my feeling 
has been like that of the man who saw Hamlet acted for the first 
time — ‘* How full of quotations it is!’’ The familiar titles of 
old and almost forgotten cases are like the names of the brave 
men who lived before Agamemnon. One may get also very 
striking, curious and amusing views of a state of society which 
is outgrown and a degree of civilization which has been sur- 
passed. Let us glance at some of these memorials of a past in 
which judges discussed questions of the morality of slavery and 
dueling and lotteries and wagers and preventing wives from 
enjoying their own property, and where are afforded significant 

indications of the material advance of the State from the first 
introduction of railroads and steamboats, and amusing and 
curious disclosures of the habits, manners and ways of thinking 
which prevailed in the first half of the century. Let us pick 
out some of these plums of legal policy, reasoning and rhetoric. 

In Lewis v. Burr,' it was established that the 4th of July is a 
public holiday, and that a note due on that day is payable on the 
third. A great opportunity for rhetoric was here missed. The 
court however seem to have been inconsistent in arguing fora 
custom founded on the practice in England ‘at the time of 
our revolution.”’ 

The next case, Cortelyon v. Lansing,’ gives a very learned 
opinion by Kent, on the distinction between pledge and mortgage ; 
but in 5 Johns.’ Kent declared that the decision thus reported 
was never made; that a re-argument was granted, but was never 
had, and no decision was ever given. ‘* How my opinion got 
into print, I do not know,”’ he said. As appears from a note by 
Judge Folger,‘ the opinion however has always been treated as 
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a decision (even by Kent himself) and has obtained the force of 
authority .? 

In McFarland v. Crary,’ it was held that where the sheriff is 
idemnified and is sued, the double costs go to the party and not to 
the officer in case of success. Senator Tallmadge said: ‘* He 
shall not assume at pleasure these Protean shapes. In sports- 
man’s phrase: ‘If he is unwilling to share in the perils of the 
chase, let him not come in to claim the spoils at the death.’ ”’ 

In McLaughlin v. Waite,’ it was held that the finder of a half 
lottery ticket, payable to holder, is not entitled to recover one- 
half the prize money drawn and paid over to the vendor upon it. 
But this was by a vote of 15 to 10. 

The newspapers were just as licentious in 1829 as now. In 4 
Wend.‘ we find the report of an action by Lieut-Gov. Root 
against King and Verplanck, editors of the New York American, 
for libel in publishing that he was grossly drunk in his place in 
the senate; that he ‘* holding on to each arm of his chair, 
looked around with inflamed face, with bloodshot eyes and half- 
open mouth ;’’ * an object from his appearance and manner, we 
will venture to say, of loathing and disgust to every unprejudiced 
man among them; unwashed, unshaven, haggard, the tobacco 
juice trickling from the corners of his mouth, to be wiped away 
by his coat sleeve;’’ that having no right to speak, but only to 
give a casting vote, he rose and uttered ‘‘ the harangue of an in- 
temperate demagogue, blind with passion and rum,”’ like * any 
grovelling sot from the public kennel,’’ upon the electoral law. 
A jury thought this was intemperate, even if the Lieutenant- 
Governor was, and awarded $1,400 damages. This was affirmed, 
16 to 4. Senator Mather wrote 35 pages in defense of the 
newspaper people on the point of malice, which would greatly 
please the modern newspaper people who desire greater license. 

In Lansing v. Goelet,® the plaintiff, the former chancellor of 
the State, tried in vain to convince the court that a decree of 
sale of mortgaged premises bars the equity of redemption, 
although the mortgagee becomes the purchaser. The Supreme 
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Court justices fought shy. Woodworth excused himself on the 
ground that he had bought lands the title to which depended on 
decrees like the one in question; Sutherland, because he was 
related to the appellant; Chief Justice Savage, because he had 
expressed an opinion on one of the questions here, when sitting 
for the chancellor (appellant here) in a cause wherein he was a 
arty. 

: The Dutch Church in Albany had suspended and finally ex- 
pelled their pastor, Bradford, for ** inebriety.’’ He sued for the 
balance of his salary accruing during the suspension, but the 
court held that he could not recover it.1 The report covers 87 
pages. The judgment of the Supreme Court was reversed, but 
six senators stood by it. That judgment proceeded on the 
theory that ‘* ministers like other men are subject to temptation 
and error,’’ and should have opportunity ‘‘ for repentance and 
reformation, without their enduring the pains and penalties of 
starvation.”’ It did not appear that Mr. Bradford had offended 
so deeply as General Spraker’s dominie, who ‘‘ was very cross 
when he was drunk.’’ 

Dyett v. Pendleton,? is an instructive case in regard to the 
old rules of pleading. It was an action for rent, and the plea 
was eviction. To sustain this plea evidence was offered that the 
lessor had set up a nuisance under the same roof by harboring 
lewd women there, compelling the tenant to move out. The 
Supreme Court held that this was inadmissible under the plea. As 
Senator Colden forcibly said: ‘* But when the cause is opened, 
he learns for the first time, that the allegation that he turned 
the defendant out of possession was a mere fiction, and that he 
has to defend himself against the charge of having kept a bawdy 
house.’’ Six were for affirmance, but sixteen for reversal, on 
the ground that ‘‘ there is no other plea under which the defense 
can be made.’’ Senator Crary thought it a novel case, and was 
of opinion that ‘ if the same case had ever existed, the principal 
actor in it had not aspired to immortality by publishing his own 
infamy.” 

In Mackie v. Cairns,’ holding that an insolvent debtor may 
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not make an assignment for creditors subject to a trust to pay a 
certain sum annually to the assignor,‘Senator Colden remarked 
of Estwick v. Cailland,! that *‘it develops one of those con- 
trivances by which the nobility of England put their estates at 
nurse, so that they may recruit without being harassed by im- 
portunate creditors; ’’ and ‘*I find nothing in this decision of 
the King’s Bench that commands my respect; and I owe no 
obedience to it, because it was decided long subsequently to the 
Revolution.’’ The trustees in this case were Robert Sedgwick 
and Daniel Lord, Jr. 

Kent put himself on the stool of confession in Anderson v. 
Jackson,” where disapproving the decision of the Supreme Court 
in Fosdick v. Cornell,? he said: **I was at that time chief 
justice of the Supreme Court; and though I did not give the 
opinion, I will not shelter myself under that silence. I am free 
to say that I partook of its error. I should be unworthy of 
public confidence, if with more experience and more examination, 
having detected myself in an error, I should now be ashamed to 
confess it. I discovered, years ago, that the case of Fosdick v. 
Cornell, was decided upon mistaken grounds. The court how- 
ever have this apology for themselves, that without much exam- 
ination, and without looking as they ought to have done, deeply 
into the subject, they were led ‘astray out of the beaten track, 
by such a distinguished leader as Lord Kenyon. The cases of 
Porter v. Bradley,‘ and Roe v. Jeffery,® were the blind guides 
which misled them.’’ But the court by a majority of four 
stuck to the blind guides. 

The great chancellor was again overruled in N. Y. F. Ins. Co. 
v. Lawrence.’ A vessel was insured for a voyage to B, but was 
directed by the owners to sail to C instead, and sailed with the 
intention to goto C. Before reaching the dividing point, how- 
ever, she was lost. It was held that the mere intention to 
deviate did not vitiate the policy. So the court held, 15 to 8, 


affirming the Supreme Court, and it seems to me a correct 
decision. 
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Jacob Barker (the broker, I suppose) was convicted of sending 
a challenge to fight a duel to David Rogers. The court of errors 
held,! that the statute which made the challenger incapable of 
holding office was constitutional, and did not inflict a cruel or 
unusual punishment. There was only one dissenting voice. 

In North River Steamboat Co. v. Livingston,’the court bowed 
to the authority of Gibbons v. Ogden, in the Federal Supreme 
Court, and held that the acts granting to Robert R. Livingston 
and Robert Fulton the exclusive right to navigate all the waters 
of the State with steamboats were void, so far as they interfered 
with interstate commerce, and that a steamer plying between 
New York and Albany, but touching at Jersey City, was under 
the protection of the Federal rule. 

The good old rule of the husband as dignior persona was illus- 
trated in Jacques v. Meth. E. Church,’® where Judge Platt con- 
fessed, ‘* I love and venerate the primeval notion of that mystical 
and hallowed union of husband and wife,’’ and deprecated ‘¢ the 
new rule’’ introduced by Arden, Loughborough and Chancellor 
Kent, ‘‘ which will, I think, tend to sever in some degree the 
marriage union; because it not only renders the wife independ- 
ent of her husband, as to her fortune; but bars him froma 
participation of it, by new and increased impediments; as if he 
were presumed to be her worst enemy. Now if matrimony is 
not safe and desirable without these trammels and fences and 
reservations and restrictions, I say, marry not at all! * * * 
No man of wisdom and reflection can doubt the propriety of the 
rule which gives to the husband the control and custody of the 
wife. Itis the price which female wants and weakness must pay 
for their supply and protection.’’ And so Kent was reversed, all 
but three senators concurring. 

A very serious question was involved in Pardee v. Blanchard,‘ 
namely, whether a light one-horse wagon, with a frame box, 
swelled sides painted in imitation of panel work, a crooked bolster, 
a chair seat, with wooden springs, in which were two passengers, 
a trunk, a box, a bag of oats, and a bottle, is a ‘* chair or pleasure 
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carriage with one horse,’’ within a turnpike regulation. Kent 
and six senators thought it was, as did the Supreme Court, but 
twenty senators thought otherwise. Kent called it ‘a light, 
airy, and fashionable vehicle of pleasure.’’ No stress was laid 
on the bottle, but that looks like pleasure. The suit was brought 
for demanding twelve and a half cents toll instead of six, and the 
plaintiff had judgment below for $25 dollars. Those were the 
days when there was such a coin as twelve and a half cents 
(Spanish), the ** York shilling’’ and the New England nine- 
pence. 

In Yates v. Foot,! it was held, 15 to 6, that a stake could not 
be recovered by the loser of a bet on election from the stake- 
holder, after determination of the bet but before payment over 
by him. Senator Sanford denied that bets on elections had ever 
exercised ‘* any corrupt or pernicious influence,’’ being prevented 
by ‘* the virtue of the people.”’ 

In Van Santvoord v. St. John,? a towboat line operating on 
the Hudson river, received at New York a package directed to 
“J. P., Little Falls, Herkinon Co.,’’ and gave a bare receipt 
for it. It was held that it was not responsible for its delivery 
at Little Falls, but that its duty was done when it delivered 
it according to custom, to a canal boat at Albany, owned by 
a responsible line running to that place. By a vote of 18 
to 5 the Supreme Court were thus reversed. Senator Bockee 
was quite humorous. He observed: ‘*‘ Suppose the box had 
been marked * Brown’s Hole, Rocky Mountains.’ The Supreme 
Court say there is an implied contract to deliver the goods at 
that place. And as it is the duty of every man faithfully to 
fulfill his contracts, the plaintiff in error must abandon his ordi- 
nary avocations and business, leave the delights of domestic 
association, embark with his dear-bought freight, and follow the 
long lines of internal navigation, till he reaches the headwaters 
of the Yellow Stone. Then he must traverse a vast desert with 
Indian horses and pack saddles, exposed to famine, to the win- 
try storms, to wild beasts and savages; and if Providence should 
protect him through every danger, he returns after years of suffer- 
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ing, a worn-out beggar toa ruined home. This may be cpnsidered 
an extreme case; yet I conceive it no more than carrying out the 
principle to its legitimate and certain results. At the same time 
that this receipt was given another receipt was given for a box of 
merchandise marked ‘G. S. Hubbard, Chicago, Illinois.’ The 
same principle which makes the defendants below liable as 
common carriers to Little Falls would extend their liability to 
Chicago and even to Oregon and China. If they receive a chest 
of tea marked Honqua, Canton, they must carry it there. The 
doctrine is too ruinous and monstrous in its consequences to 
remain for one hour the law of the land. * * * If the fatal 
name of ‘ Peckagania’ or ‘ Chegorinegori’ appear upon the bale, 
the carman in the city as well as the freighter on the Hudson 
will be held liable as common carrier till the goods shall reach 
their remote destination. Such cannot be.the law.’’ It does 
not seem to have occurred to Senator Bockee that the carrier 
would not be bound to receive goods on delivery beyond his 
terminus, or that he might limit his responsibility to his own 
route. And when he sets a carrier to conveying tea to Canton, 
it is too much like carrying coals to Newcastle to affect one’s 
imagination. 

In Clason v. Shotwell,! Kent strenuously lamented the great 
increase of resort to this court and the enormous amount of costs 
allowed in consequence. He said, in italics, it ‘* made the whole 
head sick and the whole heart faint.’’ He declared that in the 
case in question the costs of the error books would amount to 
$800, and the reporter in a note asserted that the costs of the 
plaintiff in error were taxed at $345; with an exclamation point. 

In Spencer v. Southwick,? an action by Chief Justice Spencer, 
it was held that a printed charge that Spencer, when senator, by 
hypocritical cant and deceptive practices effected the incorpo- 
ration of the Manhattan Bank, under cover of an act for supply- 
ing New York with pure water, and made several thousand 
dollars out of it, was libelous. 

In 11th Johnson are two celebrated cases: Yates v. Lansing, 
holding that a judge of a court of record is not liable in an action 
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of damages for his judicial action: and Livingston v. Van Ingen, 
holding the monopoly of steam navigation granted by the legis- 
lature to Robert R. Livingston to be constitutional and valid. 

One of the most litigious persons who ever lived in the State 
of New York was Cooper, the novelist. He was always suing 
the newspapers for libelous criticisms of his novels and naval 
history. He complained of Stone, of the New York Spectator, 
for a libel on his history, and it being left to arbitrators, they 
awarded him $300. Subsequently Stone published the follow- 
ing: **Mr. J. Fennimore Cooper need not be so fidgety in his 
anxiety to finger the cash to be paid by us toward his support. 
It will be forthcoming on the last day allowed by the award, but 
we are not disposed to allow him to put it into Wall street for 
shaving purposes before that period. Wait patiently. There 
will be no locksmith necessary to get at the ready.’’ For this 
Cooper sued him again, alleging that the reference to the lock- 
smith intended a disgraceful charge of breaking a lock to get at 
money on execution against Andrew M. Barber. This clause 
was thrown out by the courts, but Cooper had a verdict of $250, 
which Cowen upheld. This was reversed by the court of errors, 
15 to 5, the chancellor writing with the majority, and the 
court holding that ‘ shaving,’’ in the sense of buying existing 
securities at a larger rate of discount than the lawful interest, 
‘‘is a legitimate and legal business,’’ practiced by ‘* respectable 
brokers in Wall street,’’ and therefore nothing illegal, immoral 
or disgraceful was charged. Four senators delivered concurring 
opinions. But Barlow, senator, wrote on the other side, declar- 
ing that ** One who has justly acquired the reputation of a shaver 
is universally regarded with dislike and suspicion by all well 
balanced minds and in all well regulated communities.’’ In this 
case Walworth gives a learned history of usury. So did Kent in- 
Dunham v. Gould.! 

An amusing difference of opinion arose in Areson v. Areson.? 
A will gave to the testator’s wife, ‘all my real estate, one 
clock, and the interest of five hundred dollars, during her 
life-time.’’ The Supreme Court held that the widow took a fee 
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in the lands. Seven senators delivered written opinions, five for 
reversal, two for affirmance. The judgment was reversed, eleven 
to ten. Senator Barlow was sportive. He said: ‘‘ Both the 
Supreme Court and the defendant’s counsel seem to render 
the uncertainty of the law more uncertain by resorting to 
the speculative and uncertain rules of grammar. * * * 
Intent is everything; and very little reliance should be placed 
upon the capricious rules of grammar. By traveling this road 
to carry out and declare the law of the land, we associate in one 
grand group of oracles not only the profound jurists of former 
and present ages, but also the grammarians and critics of the 
present day, with all their learning in regard to commas, semi- 
colons, etc.; and the strife comes up between the schools of 
Coke and Murray.’’ (Stress had been laid on a comma after 
the word clock.) This was another black eye for Bronson, who 
gave the opinion below,} although he owned to ‘ considerable 
hesitation,’’ and thought it ‘*‘ might as well be decided one way 


as the other.’ (Bronson did not often ‘hesitate ;’’ but in the 
famous case of Stewarts’ Executors v. Lispenard,? he confessed 
that he could not ‘‘ form an opinion satisfactory to himself,”’ 


and therefore he declined to vote. ) 

Having seen the views of the two courts on punctuation, we — 
may now contrast them in respect to definitions. In Davis v. 
Shields,*? the Supreme Court held that the substitution in the 
Statute of Frauds, of ‘‘subscribed’’ for ‘ signed’’ did not 
change the law; the memorandum was still sufficient if the name 
appeared in the body of the instrument. Cowen, J., indulged 
in a mythological excursion, and avowed that the making of the 
verbal alterations in the statutes a departure from the former law, 
‘*would be to open Pandora’s box.’’ But the appellate court,‘ 
reversed this unanimously save one. Verplanck gave an elegant 
opinion. 

There is interesting reading in Adams v. Stevens.’ It was 
here held that one lawyer employed as counsel in a course in 
which he is not attorney, may recover quantum meruit for his 
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services, and is not restricted to the $3.75 allowed by the fee bill 
to attorneys. Walworth reviewed the Roman practice, and 
Senator Verplanck observed: ‘‘ In our own ‘ Bank Note World,’ 
on this side the Atlantic, and in an age when the greatest poets 
and novelists are willing to confess that they toil ‘ for gain, not 
glory,’ it is ridiculous to attempt to perpetuate a monstrous legal 
fiction, by which the hard-working lawyers of our day, toiling 
till midnight in their offices, are to be regarded in the eye of the 
law in the light of the patrician jurisconsults of ancient Rome, 
when 


——dulce dici fuit et solemne reclusa, 
Mane domo vigilare, clienti promeri jura; 


and who at daybreak received the early visits of their humble 
and dependent clients, and pronounced with mystic brevity the 
oracles of the law.”’ And ail the court said, Amen! 

The case of Ryckman v. Delavan,! created a great deal of 
excitement at Albany in its day. The action was by a maltster 
against the builder and proprietor of the Delavan House, a rigid 
‘** temperance ’’ man, for charging that certain maltsters on the 
hill in Albany were supplied with putrid water. It was alleged 
that bordering the water supply in question was an old grave- 
yard, which drained into the pond. I saw when I was a boy a 
picture of the locality, showing the ends of the coffins sticking 
out of the soil on the side hill, which was probably issued by 
Delavan. The decision below, in favor of the defendant on 
demurrer, was reversed (10 to 9), on the ground that it did not 
clearly appear that the charge was made simply against a class 
of men. 

In Hoffman v. Carrow,’ the court held (16 to 5), that an 
action lies by the owner of stolen goods against an auctioneer 
who has sold them, although he acted in good faith and paid the — 
money over to the thief. Senator Furman took the opposite 
view, greatly lauding the elasticity of the common law, but in 
an opinion of twenty-two pages he could not make the court 
believe that it was elastic enough to allow a man to cheat 
another out of his property. 
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The defense in Irvin v. Sea Ins. Co.' might have been inspired 
by Mr. Delavan. A policy of insurance on a ship was issued on 
the representation, *‘ No spirits allowed on board.”” A keg of 
brandy and one of gin were put on board, sealed and not opened 
nor used, and on arrival would have belonged to the master as 
perquisites. The vessel being lost, this shipment was alleged as 
a breach of the policy. .The Supreme Court held it a breach, 
but the court of errors unanimously and very properly reversed 
the judgment. Cowen was too precise in his notion that this was 
a breach of the agreement to maintain ‘* a temperance ship.”’ 
(He believed also that bowling alleys and billiard saloons were 
nuisances. ) 

Bloodgood v. Mohawk, etc., R. Co.? is of historical interest, 
for it held that lands could not be taken for railway purposes 
until compensation had been made to the owner. The Supreme 
Court were reversed, 19 to 4. 

Senator Verplanck deemed it necessary, in Cole v. White,* 
to vindicate the business of insurance. He remarked: ‘I have 
seen in recent literary journals of reputation ingenious argu- 
ments against the use of insurance as tending to conspiracy, bar- 
ratry,wanton sacrifice of life at sea, and arson on shore.’’ And 
he defends the practice by quoting ‘* the language of the great 
legislators of the Napoleon Code, glowing with the eloquence of 
truth,’ from Motives du Code de Commerce. In the same 
opinion he paid a beautiful tribute to Kent, founded on ‘his 
uniform and zealous guardianship of the trial by jury.”’ 

In Hatch v. Mann,‘ it was held that a constable cannot main- 
tain an action on a promise to pay him extra for his services in 
making an arrest. The Supreme Court held otherwise, and the 
chancellor mischievously observed that ‘‘ probably from the 
pressure of official duties and from the trifling amount in con- 
troversy ($1.75) they-had overlooked the distinction between an 
offer of a reward to a public officer whose duty it was to per- 
form the service on the statutory fee, and an ordinary person.”’ 
Senator Tracy said he had ‘ scarcely patience to look for author- 
ities to support a principle which is of itself paramount to all 
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authority,’’ but he found time to utter a very eloquent diatribe 
against Lord Bacon and his bribe-taking, and concluded: « It 
was because he had an itching palm and sold his offices for gold, 
that he was impeached, fined, imprisoned, degraded and dis- 
graced, and that genius which like a meridian sun should have 
illumined a world, for this reasonable (?) practice of taking 
extra pay for extraordinary efforts, was shorn of its beams, and 
will forever ‘in dim eclipse disastrous twilight shed.’ ’’ The 
Baconian Society, and Mr. Ignatius Donnelly, and Dr. Owens, 
would certainly assassinate the senator if they could get at him. 
But five senators voted in favor of the * eclipse’’ doctrine. 

A case of historical interest is Jack, a negro man, v. Mary 
Martin,’ where the Supreme Court and the Court of Errors, 
unanimously rendered Jack up to his mistress, without passing 
on the constitutionality of the fugitive slave acts of that day, on 
the ground that by his plea he admitted that he was an escaped 
slave. The chancellor, however, obiter deprecated the notion 
that the questions, if properly raised, could not be tried by 
a jury in New York. Senator Bishop lamented the institution 
of slavery, but urged that the constitution and the laws must be 
observed or the South would get out of patience. 

In People v. Haynes,’ it was unanimously held, reversing the 
Supreme Court, that the defendant was wrongfully convicted of 
obtaining goods by false pretenses, when the sale was complete 
before the representations were made. Much obiter was in- 
dulged in as to what representations on a sale could be consid- 
ered false. Senator Tracy took a lenient view, and urged that 
it would be impracticable to punish men for puffery of their 
goods. ‘* What prison could contain the convicts?’’ asked he. 
We have it from the highest authority that by nature * all men 
are liars.’’ But here the learned senator was wrong, for that 
was what David said, *‘ in his wrath.”’ 

In Burr v. Burr,’ the plaintiff, Mrs. Burr, had obtained a 
separation from bed and board on the ground of cruelty. The 
defendant was worth nearly a million dollars, and had but one 
relative dependent on him. Chancellor Walworth had granted 
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the plaintiff $10,000 a year alimony. This was affirmed by a 
vote of 17 to 5. Senators Strong, Franklin, Hopkins, Putnam 
and Scott delivered opinions for affirmance; Strong’s is pub- 
lished. On the other hand are published opinions of Sen- 
ators Bockee, Lott and Root. The case seemed to evoke a good 
deal of feeling. The vice-chancellor, according to Senator 
Bockee, granted this large alimony ‘ for the reason that it will 
operate as @ means of punishment, especially to the defendant 
who makes his money his god!’’ The italics are the senator’s. 
The senator then inquires why he did not inflict stripes and 
imprisonment, and if ‘* we live under an Asiatic despotism, where 
the nod of the vizier can consign his victim to the dungeon and 
the bowstring?’’ He thinks that no authority can be found 
outside the code of Judge Lynch to punish the defendant for 
the abuses which degraded his domestic life. He is unwilling 
that the almighty power of King Plutus should forever close the 
door of reconciliation. He does not think that Mrs. Burr will 
require to be fed like the profligate Egyptian courtesan with 
pearls dissolved in acid. He points out that the alimony 
granted equals the aggregate salaries of the chancellor, the 
secretary of State, the attorney-general, the surveyor-general 
and the comptroller! He cannot conceive that unless she 
is insane she can or will desire to spend that amount for her 
personal maintenance. He proposes to reduce it to $3,000, and 
asserts that this is at least three times what Mr. Burr ever 
expended for the annual support of his family. Senator Lott 
points out that the alimony is larger than the aggregate salaries 
of the governor, chancellor and chief justice, and more than the 
salary of foreign ministers. Senator Root thought $6,000 would 
besufficient. But after thirty-six pages of warring and emotional 
rhetoric the court conclude, 17 to 5, that a cruel husband may 
be punished by the award of exemplary damages in the guise 
of alimony. 

One of the most elaborate and celebrated opinions in the 
court is that of Senator Lott, in Paige v. Cagwin,' holding that 
declarations of the payee of a negotiable note, made while he 
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owns and holds it, are inadmissible to impeach the title of a subse- 
quent transferee for value, although taken after maturity. To 
this 13 agreed against 7, but the learned reporter, in a note de- 
clared that the proposition was not necessarily established by the 
decision, because there was no evidence that the transfer was 
after maturity, and if it was before maturity there was never any 
doubt of the doctrine! 

A decision that recalls the log-cabin and hard-cider presiden- 
tial campaign of 1840, is Walker v. Jackson.! This action was 
on an agreement that if the plaintiff, who had built a log-cabin 
on Broadway, in the city of New York, would keep it open for 
political meetings in the interest of the Whig party until after 
election, the defendant would pay him $1,000 (the cabin had 
cost $1,600 or $1,800). Itwas contended that this was contrary 
to the statute which prohibited every contribution of money to 
promote the election of any ticket or person, except for printing 
and the circulation of votes, handbills and other papers. Bron- 
son, J., inthe Supreme Court,’ took this view, saying: ‘No 
one can"wink so hard as not to see it.”” So I should think, but 
it was difficult to make the Court of Errors see it, for they stood 
11to 11, and the judgment wastherefore affirmed by an equal divis- 
ion. It would be curious to investigate how the senators divided 
politically. Five of them wrote in favor of reversal. It is 
provoking that no opinions are published. 

In Post v. President, &c.,° it was held, after much display of 
learning, that a subsequent grantee is not a ‘* borrower,’’ who 
under the statute can sue to set aside an usurious mortgage with- 
out offering to pay the actual amount lent. This reversed 
Chancellor Walworth on the same question. Senator 
Wright gravely observed: ‘*Law making is not one of 
the powers conferred upon the courts of this country.’’ In 
Forrest (Edwin, the actor) v. Kissam,> it was held, 16 to 6, 
that where a party loses his right to cross-examine a witness 


by reason of his death, the direct examination may not be 
struck ont. 
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In Stone v. Matthews,’ it was held, 15 to 7, that property of 
a boarder at a tavern or boarding house is not liable to distress 
for rent, although it is in the possession and use of the tenant 
by consent of the boarder. 

In Alexander v. Greene,’ the senators differed strenuously on 
the question whether a towboat owner is a common carrier, and 
finally unanimously agreed that it was not in the case. 

In Supervisors v. Dorr,’ the court equally divided, 12 to 12, 
on the question whether a county treasurer’s sureties were liable 
for money feloniously stolen from his office. The negative thus 
established was afterwards overruled in Muzzy v. Shattuck.‘ 

One instance in which the court was unanimous (for affirm- 
ance) is the celebrated case of Stalker v. McDonald,° holding 
that a promissory note in the hands of an innocent holder as 
mere security for an antecedent debt is subject to equities, dis- 
approving Swift v. Tayson,® and re-affirming Coddington v. Bay ;’ 
and they were unanimous (for reversal) in Constantine v. Van 
Winkle,* in holding that a married woman might properly deed 
lands in 1760, without acknowledgment, and likewise in Webb 
v. Rice,® in holding that a deed could not be shown to be 
a mortgage in a court of law. Senator Bockee quoted Kent to 
this effect, and effusively added: ‘*I will refrain from discuss- 
ing it. Iwill not place my farthing taper by the side of the 
sun.”” 

An interesting question was decided in Davis v. Packard.” 
Davis was sued in the Supreme Court on a recognizance of bail; 
he set up certain defenses and judgment went against him. He 
then removed the record into the Court of Errors, assigning, for 
the first time, as error, that at the time of the commencement 
of the suit he was and ever since had been consul-general of the 
King of Saxony in the United States, and thus not liable to suit 
in the State court. The Court of Errors affirmed the judgment 
because the record did not show that defense. On removal to 
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the United States Supreme Court this judgment was reversed, 
and the Court of Errors were directed to conform their judgment 
to the opinion of the United States Supreme Court. Thereupon 
the Court of Errors held that although they were bound to 
reverse their own judgment, they were not bound to reverse that 
of the court below, and simply dismissed the writ of error. The 
chancellor, Justice Sutherland, and eighteen senators agreed to 
this, but three senators, including Seward, dissented. Consul- 
General Davis did not seem to take much by his motion. 

A great deal of learning was expended, and some temper 
exhibited, in Cram v. Hendricks,' holding it is not usurious for the 
payee of a valid available note to transfer it by indorsement at a 
discount greater than the legal rate of interest, and that he thus 
confers a right of action against the indorser. The report 
covers nearly one hundred pages ; the chancellor and four senators 
delivered opinions, and the Supreme Court were sustained, 16 
to 8. The chancellor was for reversal, expressing a great 
horror of usury, and citing the disastrous experiences of repeal- 
ing the usury laws in Alabama, ‘‘ which have rendered the 
fictions of a Shakespeare’s imagination almost realities.’’ Senator 
Sherman asserted that there was not a single decision extant in 
favor of the plaintiff below, but only a ‘thing, for I cannot 
call it a case or a report of a case,’’ namely, a note, at the end 
of Munn v. Commission Co.,? of judgment in Munn v. Ruggles. 

In Jackson v. Waldron,*® Senator Tracy expresses a rather 
unfavorable opinion of the doctrine of estoppel. He says: 
** Lord Coke calls estoppels ‘an excellent and curious kind of 
learning,’ and so indeed it may be for those who, reveling in the 
glorious uncertainty of the law, drive a profitable trade in vain 
sophisms and frivolous subtleties; but to a plain mind, which has 
no aid to inquiry but common sense, and no motive but truth 
and justice, this ‘ excellent and curious learning,’ appears only 
as a metaphysical jungle, darkly thick with obscure distinctions 
and palpable contradictions, so that the eye of unsophisticated 
reason must despair to penetrate it. * * * Iam persuaded, 
unless he have a clue to this labyrinth that I have not found—a 
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light through this ‘ palpable obscure ’ of which I am deprived — 
he will agree with me that this ‘ excellent and curious kind of 
learning,’ is little better than a chaotic mass of crudities, con- 
tradictions and absurdities, scarcely more intelligible than the 
many-tongued jargon of Babel; at any rate, that it has no pre- 
tension to the character of a science, as that term has been 
happily defined — ‘ the knowledge of many, orderly and method- 
ically arranged, so as to become attainable by one.’ I shall 
not deny, nor do I doubt that this doctrine, in its original purity 
and simplicity, before it was bedizened and obscured with the 
meretricious and many-colored drapery in which lawyers and 
judges have dressed it, was consistent with truth and justice and 
good sense; but legal ingenuity has spun and wove for it so many 
and various garments that it is now difficult if not impracticable 
to ascertain its primitive form and features.”’ 

DeWitt Clinton also gave his views of the old system, in 
Bayard v. Matchen,' as follows: ‘*‘ Though the system of pleading 
may be denominated a science, and contains rational, concise 
and luminous principles, well adapted to the elucidation of truth, 
yet it must be observed that it originated in a gothic age, when 
the light of genuine knowledge had shed but feeble rays upon 
mankind, when the jargon of the schoolmen had infected every 
branch of science, and when the subtle lies of a false logic had 
completely bewildered the human understanding. Distinctions 
without a difference, subtleties which puzzle and perplex with- 
out enlightening the mind, a minute, servile observance of 
forms and attention to words, without a due regard to ideas and 
matters of substance, are evils which ought to be banished from 
our courts of justice; they at least ought not to be countenanced 
in this court of dernier resort.”’ 

In these volumes there are frequent laments over the growth 
of litigation and the rapidly increasing mass of reports. In 
Jenkins v. Pell,? Senator Daniel S. Dickinson observed: **A 
great portion of our litigation arises from controversies growing 
out of the construction of our statutes in attempting to change 
their popular and obvious import, and give them a meaning 
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strained and artificial. This has infused into society a litigious 
spirit, which has blocked up and retarded the ordinary adminis- 
tration of justice, crowded our libraries with expensive but use- 
less volumes, broken the constitutions of our judges, and 
impoverished the people. Nor will it ever find a satisfactory or 
successful termination until abandoned; but difficulties will 
increase as decisions are multiplied, and in the end, clouds and 
darkness will be left to rest upon a science which claims for its 
highest attribute the perfection of reason.’’ In 1837, Senator 
Tracy, in Wright v. Hart, spoke as follows :— 

*‘T am getting to learn that the spirit of the age, which is 
disposed to consider nothing settled that it considers susceptible 
of improvement —-a spirit which regards nothing as too ancient 
to be attacked —nothing as too new to be attempted, is extend- 
ing its influence to the oldest and deepest-rooted principles of 
the common law. This event might not be so much regretted, 
if it were proposed to be brought about only through the open 
and responsible agency of legislation; but when pursued through 
the devious and occult process of judicial exceptions and quali- 
fications, it becomes a subject of some solicitude and apprehen- 
sion. Lord Eldon wisely remarked, that instead of struggling 
by little circumstances to take cases out of a general rule, it is 
more wholesome to struggle not to let little circumstances pre- 
But this principle, in 
modern times, has been so poorly maintained, that the profession 
of the law, it seems to me, is fast becoming a matter of memory 
rather than of reason and judgment; and the study of it is 
already so much more the study of the exceptions and evasions 
of general principles than of general principles themselves, that 
I am sometimes induced to think, that as a science the law would 
be better understood and as a rule of right more justly adminis- 
tered, if the reports of judicial decisions for the last half century 
were struck outof existence. We see continually, that the quali- 
fication or relaxation of a general principle, established by one 
reported case, is made the place of departure for ascertaining a 
new position in another, and this again in a third, and so on, 
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until the original rule, the natural standard of the law, is obscured 
and utterly lost sight of, by means of intervening artificial meas- 
ures of supposed particular justice. The consequence to be 
feared is, that judicial reports, instead of being what no doubt it 
is intended they should be, beacons and land-marks to guide the 
public into quiet havens of security and repose, may become 
false lights to decoy into the whirls and shoals of litigation. In 
speaking of the new and refined distinctions upon general prin- 
ciples, which in his day were multiplying, though in no degree 
so rapidly as since, Lord Mansfield remarked, that ‘if our rules 
are to be incumbered with all the exceptions which ingenious 
minds can imagine, there is no certain principle to direct us, 
and it were better to apply the principles of justice in every case, 
and not to proceed to more fixed rules.’ And much more may 
we say, in looking at the ponderous volumes of reported cases 
which flood the country, and are multiplying with a rapidity that 
no diligence can keep pace with, that rather than that the science 
of the law should have to be sought in the exceptions, qualifica- 
tions and evasions of general rules made and to be made by 
innumerable judges, the records of which are to be spread 
through thousands of volumes, it were better to abandon all 
attempts to preserve a written system of jurisprudence, and to 
revert at once to that species of administrative justice commended, 
by Cicero, when ‘ amissis auctoritatibus, ipsa re et ratione 
exquirere possumus veritatenr.’”’ 

In its earlier years, the sessions of the court were held in the 
senate chambers at Albany. But in its later years it became 
peripatetic, and sat as well in New York, Saratoga and Rochester, 
and once in Buffalo. We can imagine some reason for all these 
departures, except that to Rochester. The session of June 
and July, 1825, was held in the city of New York. In 4 
Cowen,! are recorded the proceedings of the court on the 
reception of General Lafayette at that sitting, in which the pres- 
ident refers to the ‘*‘ Marsite Hatt, in which we are now as- 
sembled, an edifice splendid, even as a monument of the arts, and 
which the growth of this city has already left short of its cen- 
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ter,’’ as occupying ‘* a place which was a common waste without 
the city, when you toiled in our cause, and was then used as an 
open field, upon which mercenary troops were marshaled and 
sent forth in battle against our fathers.’’ The courts had prob- 
ably gone to New York to participate in the national festivities, 
In speaking of the city hall the president might have mentioned 
the fact that the north side of it was built of brown stone, for 
no one expected the city ever to grow north of it (the same 
is true of the central part of the west front of the old capitol at 
Washington —the city was to grow only east — and appropria- 
tions are made for painting it white). The old capitol at Albany, 
in which the court habitually sat, was of brown stone, with white 
marble trimmings, and cost a little above $100,000. So poor was 
the State that it was obliged to resort to a lottery to raise money 
to finish it. This was authorized by an act of the legislature 
nominally for the improvement of Hudson’s river. 

In May, 1848, the bar of the city of New York met and passed 
resolutions highly complimentary to the outgoing chancellor and 
judges, but no one had anything to say of the senators, nor of the 
Court of Errors. Perhaps it was thought that the latter court 
was so numerous that there were not laudatory adjectives enough 
to go around— or perhaps the court was not thought of at all. 

The one useful purpose which this court achieved was the 
relaxation of the ancient strictness and inconvenient technicality 
of the Supreme Court in respect to a few questions of impor- 
tance. The doctrine of Pain v. Packard, and that of Allen v. 
Merchants’ Bank,! (holding a bank responsible for the negligence 
of its corresponding bank in another State), are prominent 
examples of a better rule laid down by this court. This was the 
natural tendency of a tribunal in which the lay element, directed 
by a few liberal lawyers, held the balance of power. 

Irvine Browne. 
BuFFALO, NEW YORK. 
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DOES THE APPROPRIATION OF LEASED PREMISES 
FOR PUBLIC PURPOSES ABATE THE PAYMENT OF 
RENT? 


It is surprising that a question of such practical importance 
as whether the appropriation of leased premises for public pur- 
poses through the power of eminent domain abates the pay- 
ment of rent, should not have been definitely settled by judicial 
decisions. An examination of the authorities will show that 
the courts are by no means agreed as to the proper solution of 
this question. In almost all of the cases where this question 
has arisen, a part only of the leased lands had been taken or 
destroyed. In discussing the principles which should govern 
such a case, the courts did not notice that only a part of the 
land was appropriated; but they treated the matter in terms 
broad enough to include a total appropriation. 

It is difficult to conceive any distinction in principle between a 
total and partial appropriation ; and the courts probably intended 
their decisions to cover both. The Supreme Court of Illinois 
have recently held that a partial appropriation had no effect 
on the covenant for rent; but a total appropriation discharges 
the tenant from all further liability for rent.! 

Whether or not the tenant continues liable for the rent is a 
most important element to be taken into consideration in esti- 
mating the landlord’s and tenant’s damages caused by the 
appropriation. It depends upon what answer we make to this 
inquiry, that the respective amounts of their compensation is 
determined. 

It is a matter of considerable regret that this question, when 
first presented to the courts for determination, should have been 
treated as if its solution depended upon the correct answer to the 
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inquiry, whether or not the appropriation for the public use was 
a breach of the covenant for quiet enjoyment. 

Every other consideration seems to have been excluded by the 
courts. The reason of this is not far to seek: The unreason- 
ableness of a rule holding the landlord liable in damages to the 
same extent where the land is condemned and taken for public 
use as when the tenant is evicted and deprived of the use of the 
premises through a defect of the landlord’s title, carries with it its 
own refutation. The condemnation proceedings are not the acts 
of the landlord, and in many instances they may be contrary to 
his interests and wishes. 

Bound as they were by authority, the courts held that the act 
of the State did not constitute an eviction, and therefore, as 
there was no breach on the part of ‘the landlord, the tenant neces- 
sarily continued liable for the full rent. The tenant, it is said, 
has full recourse against the State for all damages he sustains by 
reason of being obliged to pay rent for that of which he has been 
deprived the use and enjoyment. This is substantially the 
reasoning of the courts adopting this conclusion. 

Thus in Folts v. Huntley,’ the court says: ‘* It is contended 
that the diversion of Limestone Creek by the Canal Commis- 
sioners * * * being under the authority of law, is to be 
considered in the nature of an eviction by paramount title, and 
therefore a bar to the suit for rent or for a breach of any other 
covenant. * * * The term demised in the lease undoubtedly 
implied a covenant of quiet enjoyment. * * * Itis obvious, 
however, for many reasons that this act of the canal commis- 
sioners though lawful, is not an eviction within the meaning and 
spirit of the term, and can afford no defense to this suit.”’ 

So also in Parks v. Boston :? ‘* The lessee takes his term just 
as every other owner of real estate takes his title, subject to the 
right and power of the public to take it or part of it for public 
use, whenever the public use and necessity may require. Sucha 
right is not an encumbrance, such taking is no breach of the 
covenant of the lessor for quiet enjoyment.’’ Mr. Washburr‘tn 
considering this subject treats it from the same standpoint. 
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‘It has sometimes been attempted to apply the principle of 
eviction from apart of the premises, where the lands under 
lease have been appropriated to public use under the exercise of 
eminent domain. * * * But the better rule and one believed 
to be adopted in most of the States, is that such a taking oper- 
ates, so far as the lessee is concerned, upon his interest in the 
property for which the public are to make him compensation, 
and does not affect his liability to pay rent for the entire estate 
according to the tenor of his lease.’’ ? 

The vice of the reasoning of these cases consists in the as- 
sumption that the liability of the tenant continues during his 
term unless terminated by a breach of the covenants on the part 
of the landlord, irrespective of the continued existence of the 
subject-matter of the contract. It is true the weight of author- 
ity sustains this conclusion as will appear from an examination 
of the cases already cited, yet this should not preclude a re-exam- 
ination of the question to ascertain whether this solution is sound 
and necessary. That this rule is inconvenient in practice and 
extremely harsh to the landlord, is readily seen from the sim. 
plest illustration. Let us suppose the lease to be for five years 
at $1,000 a year, and that one-half of the premises has been 
taken. In the first place the tenant is entitled to compensation 
for his present immediate loss of one-half of the premises — the 
value of one-half of his term subject to one-half of the rent — 
what it would be worth to an assignee who would assume the 
payment of one-half of the rent. If the rent is of the full 
value of the premises, he has lost nothing and is entitled to 
nothing. If the tenant be still liable for the full rent, he must 
be awarded, in addition to his actual present loss, an amount 
sufficient to compensate him for the rent which he will be 
obliged to pay for the portion of the premises taken and of 
which he will be deprived the use and enjoyment. This addi- 
tional compensation in the case supposed will amount to the 
considerable sum of $2,500 or five times one-half of $1,000, sub- 
ject of course to an allowance for immediate payment. 

In estimating the damages, we ascertain in the first instance 
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the entire compensation, as though the property belonged to one 
person, and then apportion this sum among the different par- 
ties, according to their respective rights. The value of the 
property cannot be enhanced by any distribution of the interests 
and estates among different persons. Whatever advantage is 
secured to one interest must be taken from another, and the 
sum of all the parts cannot exceed the whole.! 

Apart from the question of liability for future rent, the tenant 
would ordinarily receive the value of his term, and the landlord 
would receive for his estate in the land, the entire value of the 
land less the amount awarded to the tenant for his term. Hence 
the amount so awarded to the landlord must represent the value 
of his interest in the land, and if the tenant is awarded, in addi- 
tion to the value of his term, damages to enable him to pay the 
future rents, it is evident that these damages must be taken from 
the fund representing the landlord’s interest. It is easy to con- 
ceive of instances, where, under this rule, the tenant would 
receive a very considerable amount of the landlord’s damages in 
order that he may go through the idle form of repaying it in 
instalments in the shape of rent, and at the same time the Jand- 
lord will be obliged to look to the solvency and honor of the 
tenant for its repayment. 

It is true it is suggested that equity may have jurisdiction, yet 
to enable it to attach some equitable ground must be alleged and 
supported. At the time of the award the tenant may be per- 
fectly solvent and most worthy, yet if any of the landlord’s 
damages are ever awarded to the tenant directly, equity would 
be able to do but little thereafter to assist the landlord. Ordi- 
narily, in the event of any default or neglect in the payment of 
the rent, the landlord may distrain, or re-enter and occupy the 
premises himself, or relet, and at most he loses his rent, while 
the land remains and may be recovered. Yet where the tenant 
has been awarded a sum to enable him to pay rent for the por- 
tion taken, and he thereafter defaults, the landlord not only 
loses his rent, but a portion of his land. 

The hardship of such a rule is most severely felt by the land- 
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lord. It must be admitted that this rule does not appeal to the 
practical or just mind, as it is inconvenient in practice and 
places the landlord at the mercy of the tenant. 

It is submitted that the true solution of this vexed question 
cannot be found in the doctrine of an eviction, but must be 
sought in the principles underlying the law of contracts. It 
has always been understood that where the performance of a 
contract depends upon the continued existence of a specific thing, 
the destruction or any change in the thing, so as to prevent the 
parties from fulfilling their contract, operates as a complete dis- 
charge. This principle is best expressed in Taylor v. Caldwell,' 
where the court said: ** Where from the nature of the contract, 
it appears that the parties must from the beginning have known 
that it could not be fulfilled, unless, when the time for fulfill- 
ment of the contract arrived, some specific thing continued to 
exist, so that when entering into the contract they must have 
contemplated such continued existence as the foundation of what 
was to be done, there, in the absence of any express warranty 
that the thing shall exist, the contract is not to be considered a 
positive contract, but subject to the implied condition that the 
parties shall be excused in case the performance becomes impos- 
sible from the perishing of the things without the default of the 
contractor.’’ The same doctrine is applied where the subject- 
matter of the contract fails or perishes in part, and to that 
extent the parties are relieved.’ 

The Supreme Judicial Court of Massachusetts, in considering 
one aspect of the rule, say: ‘ It is well settled, that when work 
is to be done, under a contract, on a chattel or building which is 
not wholly the property of the contractor, or for which he is not 
solely accountable, as when repairs are to be made on the prop- 
erty of another, the agreement on both sides is upon the implied 
condition that the chattel or building shall continue in existence, 
and the destruction of it without the fault of either of the par- 
ties will excuse performance of the contract, and leave no right 
of recovery of damages in favor of either of the other.’ 
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In Lorillard v. Clyde,! the parties were engaged in, and were 
competitors in the business of, water transportation. They 
entered into an agreement to combine their interests. This pro- 
vided that a corporation should be organized, each to contribute 
thereto an equal amount of capital, the defendants to have the 
management of the business and to receive commissions, and in 
consideration thereof the defendants guaranteed the plaintiffs a 
dividend of not less than seven per centum. The corporation was 
formed and the business carried on by it until it was dissolved by 
a judgment, in an action brought by the Attorney-General. In 
an action to recover the amount so guaranteed, it was held that 
the parties contracted upon the assumption of corporate exist- 
ence during the period of the guaranty, and that the dissolution 
took away, for the future, the whole consideration upon which 
the guarantee was based, and so relieved the defendants from 
liability. 

In People v. Globe Mutual Life Insurance Co.,? it is said: 
** What has happened was a dissolution of the contract by 
the sovereign power of the State, rendering performance on 
either side impossible. And this result was within the contem- 
plation of the parties, and must be deemed an unexpressed con- 
dition of their agreement. One party was 4 corporation. It 
drew its validity from the grant of the State, and could only live 
by its permission. It existed within certain defined limitations, 
and must die whenever its creator so willed. The general agent 
who contracted with it did so with knowledge of the statutory 
conditions, and these must be deemed to have permeated the 
agreement and constituted elements of the obligation.”’ 

It cannot be maintained that the parties, in entering into a 
lease, do not contemplate the continued existence of the premises 
in such a condition as to admit of use and occupation, as the 
foundation of the contract. The condemnation of the land for 
public purposes is as much a destruction of the land, so far as 
the parties are able to perform the contract, as if the land had 
been literally destroyed. The parties have been deprived of 
the land without fault on either side, and are in the same posi- 
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tion as if the land had never existed. If the reason of the 
discharge be that the parties are unable to perform their contract, 
how could there be a more complete instance than in the case of 
the condemnatian of land for public purposes. If the landlord 
is not liable to the tenant for the part taken, it is difficult to per- 
ceive any reason why the tenant should be liable to the landlord. 

It may be urged in opposition to this view that the principle 
of Taylor v. Caldwell,’ has no application to the relation of 
landlord and tenant. It may be said that the destruction of 
leased premises does not relieve the tenant from the obligation 
to pay rent. This is undoubtedly true; but it is confined in its 
operation to the destruction of the buildings and improvements 
upon the land demised. The thing demised is the land, and as 
the land still remains, even though the buildings be destroyed, 
that which was the subject of the contract remains and may be 
still enjoyed by the tenant. No reason exists, therefore, why 
the tenant should be relieved. The reason of this is very tersely 
stated in Wood on Landlord and Tenant:* ‘The principle 
deducible from all the authorities is, that the rent issues out of 
the land without special reference to the structures upon it, and 
that as a legitimate consequence the landlord’s right thereto con- 
tinues, although the structures may be destroyed or become 
unfit for which they were leased, or indeed, for any purpose. ”’ 
This principle is more clearly seen in the cases where it has been 
attempted to hold the tenant of an upper story liable for the 
rent after the destruction of the building by fire. Thus in 
Graves v. Berdan,*® ‘* Where the lessee takes an interest in the 
land upon which the building stands, if the building is destroyed 
by fire he may use the land upon which it stood, beneficially to 
some extent without the building, or he may rebuild the edifice, 
but where he takes no interest in the soil as in the case of a de- 
mise of an upper story in a building he cannot enjoy the prem- 
ises in any manner after the destruction of the building nor can 
he rebuild the edifice. He cannot have the exclusive possession 
of the vacant space occupied by the demised rooms.”’ 


1 Supra. 326 N. Y. 498,500. See also Mc 
2 Vol. 1, page 832. Note 1. Sec- Millan v. Soloman, 42 Ala. 356. 
ond Ed. 


358 29 AMERICAN LAW REVIEW. 


So also in Taylor on Landlord and Tenant,* ‘* Where the 
subject-matter of a demise is destroyed by fire or other 
casualty, as of a house, where the land on which it rests is not 
rented, * * * the destruction of the building terminates the 
relation of landlord and tenant. The lessee in such case takes 
only such an interest in the subjacent soil as is necessary to the 
enjoyment of the leased premises, and upon the destruction by 
fire, he has no interest in the land of which an eviction can be 
predicated, and the subject-matter of the demise has ceased to 
exist.”’ 

If the tenant is deprived of the use of the land as well as of 
the buildings, he is excused from the payment of rent. Thus, 
it is said in Rolle’s Abridgment, 236: ‘‘If the sea break in and 
overflow a part of the demised premises, the rent shall be appor- 
tioned; for though the soil remains to the tenant, yet as the sea 
is open to every one, he has no exclusive right to fish there.” 

It may be further objected that a lease is in the nature of a 
conveyance. A lease has the two distinct characters of a con- 
tract and a conveyance. It is thus defined by Taylor,? ** The 
relation of landlord and tenant subsists by virtue of a contract 
expressed or implied, between two or more persons, for the pos- 
session of land in consideration of rent to be paid. Independent 
of the idea of a contract, a lease also possesses the nature of an 
estate.’’ 

It is true, at common law, where a lease for years is granted, 
and the right of possession thereby transferred, the landlord 
could not legally enter upon the land during the continuance of 
the term, and was consequently without remedy to recover 
back possession while the term lasted, although the tenant 
neglected the payment of the rent, or otherwise disregarded the 
conditions of the grant. No doubt in this aspect a lease was a 
conveyance. 

It can hardly be said at the present day that a lease is anything 
but a contract for the possession and use of real estate. The 
statute law of every State enables the landlord to recover posses- 
sion whenever the tenant defaults in the payment of rent, and 


1 Section 520. 2 Landlord and Tenant, Section 1. 


APPROPRIATION OF LEASED PREMISES AND RENT. 359 


all forms of modern leases provide for a re-entry upon breach of 
the covenant for the payment of rent. 

It may, therefore, be stated, that for all practical purposes, a 
lease is simply a contract. If then a lease bea contract, no valid 
reason can be assigned why the relation of landlord and tenant 
should not be governed by the principle of Taylor v. Caldwell,’ 
and if the principle of that case rules the relation of landlord and 
tenant, it is clear that a total or partial appropriation abates the 
rent, as the case may be, either wholly or pro tanto. 

As already stated, these views are not supported by the weight 
of authority, yet they have the countenance of several well con- 
sidered cases. 

Thus in Biddle v. Hussman? it is said: ‘* We think the con- 
demnation of part of the lot discharges it from a proportionate 
part of the rent, and extinguishes it accordingly. This appor- 
tionment must be made by a jury who will determine whether 
anything, and how much, is due, and have reference in making 
their estimate, do the real value of what is left to the tenant, and 
not to the quantity.”” 

So also in Commissioner v. Johnson: * ** In the cases in which 
it was held that a taking of a part of the premises did not operate 
as an apportionment of the rent, the principle is distinctly an- 
nounced as the reason for the decisions, that the taking is not 
the act of the landlord, and not being an eviction by him the rent 
cannot be apportioned. It is difficult to perceive how the quan- 
tity of the estate taken can varythe relation of the parties, since 
in one case, as the other, the act is the act of the State. We 
think * * * that the exercise of the sovereign power of 
eminent domain, by which a portion of the demised premises is 
taken, operates as an apportionment of the rent, and dissolves 
the relation of landlord and tenant pro tanto.”’ 

Thus in Barclay v. Picker‘ the court say: ‘If, therefore, a 
lot of ground or other premises, under lease is required to be 
taken for public improvements, the lease upon confirmation of 
the report of the commissioner condemning the property becomes 
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void. When the lessor ceases to have any interest in the prop- 
erty, the rent becomes annihilated.”’ 

Whilst these cases do not proceed upon the theory suggested, 
they support, however, the conclusion that a total or partial ap- 
propriation abates the rent either wholly, or in part, as the case 
may be. 

The Supreme Court of Pennsylvania, while professedly recog- 
nizing the contrary rule, avoid its consequences by the ingenious 
argument that the courts of Pennsylvania administer equity, and 
as the future rents in equity belong to the landlord, it is proper 
in a court administering equity, with all the parties before it, to 
award the future rents to the landlord to whom they ought to 
come ultimately. The effect of this device is that a total or par- 
tial appropriation abates the rent,’’! either wholly, or in part, 
as the case may be. 

Since preparing this article I find that Mr. Lewis, in his very 
valuable treatise on Eminent Domain, suggests that, in view of 
the conflict of the authorities, this question might possibly be 
considered from the standpoint of the destruction of the sub- 
ject-matter of the contract. 

Thus, in section 483, he says: ** Undoubtedly the conclusion 
which is practically the most satisfactory, and which can be ap- 
plied with the least injury to the parties is that the taking operates 
to extinguish the obligation to pay rent, in whole or part, as the 
case may be. 

‘*It is a rule of law that if the demised premises are entirely 
destroyed, the lease is extinguished, while the taking of the prem- 
ises for public use is not a destruction of the land in the literal 
sense; it is a destruction of the right and title of the parties in 
and to the land. Avery slight modification of these rules would 
be sufficient to make them embrace the taking for public use.” 


Joserpu H. TAuLane. 
PHILADELPHIA. 
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It is only within comparatively recent times that what may be 
called the orthodox theory regarding the proper limits of the 
judicial power to enforce voluntary transfers of property has 
been crystallized into its present shape. The disconnected frag- 
ments of case-law which were scattered through the equity 
reports were first gathered up and marshalled in an orderly array 
in Milroy v. Lord.1 The masterly opinion of Lord Justice Turner 
in that case has ever since been a locus classicus in this depart- 
ment of Anglo-American jurisprudence, having been declared by 
no less an authority than Sir George Jessel to contain the whole 
law of the subject,? and by Chief Justice Church of New York, 
to lay down general principles as accurately as is possible.* 
The more essential portion of it will therefore serve as an appro- 
priate preface to the present article. 


“T take the law of this court to be well settled, that, in order to render a 
voluntary settlement valid and effectual, the settler must have done everything 
which according to the nature of the property comprised in the settlement was 
necessary to be done in order to transfer the property and render the settle- 
ment binding upon him. He may, of course, do this by actually transferring the 
property to the persons for whom he intends to provide, and the provision will 
then be effectual, and it will be equally effectual if he transfers the property to 
a trustee for the purposes of the settlements, or declares that he himself holds 
it in trust for these purposes; and, if the property be personal, the trust may, 
I apprehend, be declared either in writing or by parol; but, in order to render 
the settlement binding, one or other of these modes must, as I understand the 
law of this court, be resorted to, for there is no equity in this court to perfect 
an imperfect gift. The cases, I think, go further to this extent, that, if the 
settlement is intended to be effectuated by one of the modes to which I have 
referred, the court will not give effect to it by applying another of these modes. 
If it is intended to take effect by transfer, the court will not hold the intended 
transfer to operate as a declaration of trust, for then every imperfect instru- 
ment would be made effectual by being converted into a perfect trust.”’ 


14DeG. F. & J. 264. 3 Master v. Funk, 75 N, Y. 134. 
2 Richards v. Delbridge, L. R. 18 
Fq. 11. 
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The full force of this passage so far as regards donations of 
personality, the more immediate subject of this article will be 
more thoroughly appreciated, if we read it in connection with 
the following passage from Lord Cranworth’s opinion in another 
leading case.' 


‘“‘Tf a man chooses to give away anything which passes by delivery, he may 
do so, and there is no doubt that, in the absence of fraud a parol declaration of 
trust may be perfectly good, even though it be voluntary. If I give any chattel, 
that, of course, passes by delivery; and, if I expressly or impliedly say I con- 
stitute myself trustee of such and such personal property for a person, that is, 
a trust executed, and this court will enforce it in the absence of fraud, even in 
favor of a volunteer. * * * The authorities all turn upon the question 
whether what took place was a declaration of trust or merely an imperfect 
attempt to make a legal transfer of the property. In the latter case, the court 
will afford no assistance to volunteers; but, when the court considers that there 
has been a declaration of trust, it is a trust executed, and the court will en- 
force it, whether with or without consideration.”’ 


The substance of these authorities may be stated thus in an 
analytical form: — 


Equity will not enforce a voluntary trust so long as it is 


executory. 

Equity will enforce a voluntary trust, when it is executed. 

Equity will not enforce an imperfect gift. 

Equity will enforce a perfect gift. 

Prima facie, therefore, there is a complete parallelism be- 
tween the circumstances under which a donation of the legal, 
and a donation of the equitable, interest in personality will or 
will not be enforced. In neither case will equity extend its aid, 
unless the donation is actually complete according to the nature 
of the interest which the donor undertakes to convey. The 
position taken is, that both an executory trust and an incomplete 
gift belong to the category of agreements without consideration 
to do some act, and that the beneficiary or donee, under the 
principle embodied in the maxim, ‘‘ Ex nudo facto non oritur 
actio,”’ has no standing in a court of equity to have the agree- 
ment carried out. On the other hand, when the trust is executed 
or the gift complete, the theory is that the transaction has passed 


1 Jones v. Lock, L. R.1 Ch. App. 25. 
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the stage of an agreement to do something, and reached the 
point at which there has been an entire transfer of the legal or 
beneficial interest, asthe case may be. The beneficiary or donee 
then comes into court, not as a petitioner for the specific per- 
formance of a contract, but merely to obtain a judicial declara- 
tion that he is already vested with the quantum of interest which 
he claims. 

This parallelism, however, is only superficial. In reality very 
different standards are applied for the purpose of determining 
the completeness of a transfer, according as it falls on one side 
or other of the thin line which separates a gift from a declara- 
tion of trust.!_ The difference amounts, in the first place, to noth- 
ing less than this, — that, if it falls one side of that line, all 
that is necessary for a complete transfer is to establish the in- 
tention of the donor that the transfer shall immediately take 
effect, while if it falls on the other side of that line, the most 
clearly expressed intention of the donor will not render the 
transfer a perfect one, unless certain formalities, laid down by the 
law as appropriate to such transfer, are complied with. Thus, 
as a declaration of trust is essentially nothing but a statement 
that the settlor gives or has given the beneficiary interest in the 
property to a specified donee, we arrive at the following 
result: — 

If A. says, ‘*I give or have given the beneficial interest in 
such and such a chattel to B.,’’ the beneficial interest is at once 
completely vested in B. 

If, on the other hand, A. says, ‘‘ I have given or give my entire 
interest in such and such a chattel to B.,’’ this statement will 
not of itself operate to vest that interest in B., unless the var- 
ious other requisites of a legal gift, according to the nature of 
the chattel, are present. In this case, we are told, the donor, by 
attempting to make an assignment of his entire interest, submits 
to have the validity of his act determined by legal standards. 
If the transfer is not such as would be recognized in a court of 
law, he cannot come into a court of equity, and have his owner- 


1 Lord Romilly, in Beach v. Keep, trust and assignments for the benefit 
18 Beay. 285, speaks of the “thin of a volunteer. 
distinction’ between declarations or 
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ship established indirectly, on the ground that A’s statement 
amounts to a declaration of trust.! 

Most of the cases which illustrate this distinction are those in 
which the lacking formality has been delivery. Here the law 
speaks in no uncertain voice: — 


* Delivery by the donor,” it was said in Beaver v. Beaver,? “ either actual or 
constructive, operating to divest the donor of possession of or dominion over 
the thing, is a constant and essential factor in every transaction which takes 
effect as a complete gift. Anything short of this strips it of the quality of 
completeness,which distinguishes an intent to give, which alone amounts to noth- 
ing, from the consummated act, which changes the title. The intention is often 
established by the most satisfactory evidence, although the gift fails. Instru- 
ments may be even so formally executed by the donor, purporting to transfer 
title to the donee, or there may be the most explicit intention to give yet, un- 
less there is delivery, the intention is defeated.”’ 


Even the acceptance of a gift made per verba de presenti 
will not pass the title without delivery. This is very strongly 
put by Lord Esher in the very recent case of Cochran vy. Moore, 
in which the Court of Appeals upheld the doctrine of Jrons 
v. Smallpiece,t the authority of which had been shaken by 
Danby v. Tucker,> and In re Ridgway. The learned master 
of the rolls said that, “upon long consideration, he had come 
to the conclusion that actual delivery, in the case of a gift, was 
more than the existence of the proposition of law which consti- 
tutes a gift,’’ and that “it was part of the gift itself.’’ Only 
an act of parliament, he was of opinion, could change the law 
in this respect. 

On the other hand, delivery is not only not essential to, but 
cannot possibly be predicated of, a gift of the beneficial interest, 
for the very essence and effect of such a gift is that the legal 
interest remains in the donor, to be used for the benefit of the 
donee. To say, as is sometimes said, (e. g. in Estate of Smith),' 
that delivery is not required in this case, ‘* because it is not 


1 Richards v. Delbridge, L. R. 18 42B. G&A, 551. 
Eq. 11. 5 31 W. R. 578. 
2117N. Y. 421. 6 15 Q. B. D. 457. 
25Q. B. D. 75. An interesting 7 144 Pa. St. 428. 
American case on the point is Flanders 
v. Blandy, 45 Ohio St. 108. 
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necessary,’ merely carries us round a vicious circle, for such a 
reason is meaningless, unless we start with assuming the very 
fact that is to be accounted for, viz., the validity of this kind 
of gift apart from delivery. It merely amounts, in short, to a 
statement, couched in a somewhat different form, of what the 
law actually is on the subject. The question still remains to be 
answered, — why is the law such that delivery is necessary if one 
method of voluntary transfer is selected, and not necessary if 
the donor choses another method, the ultimate results of which, 
as far as the ownership of the property is concerned, are pre- 
cisely the same? Why, in other words, is it that equity, in this 
instance, appears to violate two of its fundamental principles, 
and not only regards the form instead of the substance of the 
transaction, but suffers that to be done indirectly which it will 
not allow to be done directly? The requirement that there shall 
be delivery in the case of a gift proper can have no real meaning, 
when we refer it to elementary principles, than that public policy 
demands this one formality, because the transfer is otherwise so 
informal that the door to all kinds of fraud would be opened if 
the divestiture of the donor’s ownership were not established by 
an act, the significance of which is so indisputable in the vast 
majority of instances, that it may properly be made aconclusive 
test of the completeness of such divestiture. Whether we 
look upon delivery in the same light as the writing which is pre- 
scribed by the Statute of Frauds in the case of certain contracts, 
and consider it merely as evidence of the nature of the trans- 
action, or accept Lord Esher’s doctrine, that it is an integral 
part of the proposition of law which constitutes a gift, is, from 
this point of view, immaterial. The sole difference is that, under 
the former theory, the change of ownership is incomplete, 
because an indispensable piece of ceremonial evidence is lacking, 
while, under the latter theory, the incompleteness arises from 
the fact that a portion of thetransaction itself remains to be per- 
formed. The result, so far as the requirements of public policy 
are concerned, is the same by whichever road we reach the con- 
clusion that the delivery is necessary. In face of these facts, it 
is surely nothing less than a glaring anomaly that any method of 
transferring a chattel should be valid without delivery, and a yet 
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more extraordinary circumstance, if possible, that the method 
actually allowed to take effect without delivery is not fenced 
about with any safeguards which might serve as reasonably 
adequate substitutes for that formality. Equity has not even 
adopted as much of the conception of delivery, as the peculiar 
incidents of a gift by way of a declaration of trust would permit. 
Having taken under her protection a form of gift which must 
either be good without delivery, or entirely ineffectual, she has 
developed some doctrines as to the enforcement of that gift 
which indicate a more complete rejection of legal theories than 
its nature required. This is readily seen if we take what may 
be called the subordinate and secondary elements of a delivery 
as a standard of comparison, and notice how entirely they are 
ignored in determining the validity of a declaration of trust. 
Viewed from the side of the donor, delivery implies, and, 
according to some authorities, is merely the symbol and formal 
evidence of his relinquishment of dominion over the subject- 
matter of the gift. That the thing given may be made to revert 
to the donor or to pass to some specified person on breach of a 
specified condition is the extreme limit to which he is allowed to 
go in controlling the future disposition of the property. In this 
respect the doctrine of Anglo-American jurisprudence is identical 
with the rule of civil law which declares that ‘‘ to give and to 
retain avails nothing,’’ a maxim construed as annulling donations 
in which the donor reserves a liberty of disposing of the thing 
given.1. This fundamental principle that a gift is not complete 
unless the donor entirely surrenders his control over the subject- 
matter, seems to be essentially antagonistic to the well established 
doctrine of chancery, that a declaration of trust is enforceable, 
although it contains an absolute, unqualified power of revocation.’ 


Equity in brief, permits a gift ‘* with a string to it.’’ The law 
does not. 


On the other hand, if we consider what is implied by delivery 
from the standpoint of the donee, the disagreement between a 
legal and equitable gift is even more apparent. In the nature of 


Domat Civil Law, § 909. erson’s Appeal, 115 Pa, St. 198, area 
2 Ellison v. Ellison, 4 Ves. 656; few of the numerous rulings to this 
Stone v. Hackett, 12 Gray, 227; Dick- effect. 


t 
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the case, there can be no delivery which does not include the 
elements of knowledge and acceptance on the part of the recip- 
ient. The fiction of a presumed acceptance of a benefit might 
perhaps serve as a fairly satisfactory ground for dispensing with 
the necessity for proof of actual acceptance, as has been held 
even in respect to a legal gift.! But delivery abstracted from 
the idea of notice to the donee would be a metaphysical absurd- 
ity. Under these circumstances the imitative attitude which is 
sometimes ascribed to equity in regard to the requisites of a 
valid gift of the beneficial interest seems rather difficult to es- 
tablish, in face of the fact that, according to all the authorities, 
a declaration of trust may be perfectly good, although the 
cestut que trust has neither been notified nor expressed his ac- 
ceptance of the benefit.2 A late Pennsylvania case, it is true, 
has declared that this doctrine should not be carried out to its 
logical conclusions, and attempted to fix a modified standard of 
publicity which shall be essential to the validity of an uncom- 
municated declaration of trust. ‘* The question in such cases”’ 
we are told, ** is not so much whether, in the lifetime of the 
decedent, the declaration is actually exhibited to the inspection 
of others, as whether, under all the circumstances of the case, 
it would appear to have been written and preserved for the in- 
spection of others.’?* But this qualification of the extreme 
doctrine leaves untouched the generally received rule as to the 
non-necessity of notice to the donee himself. That the courts 
should have called a halt only at this point speaks volumes as 
to the distance which equity has already traveled from legal 
standards. 

It is true that the position thus taken by the courts of equity 
is in complete harmony with the theory on which declarations of 
trust are held to be enforceable, viz., that it is unconscientious 
to make oneself a trustee, and then refuse to carry out the trust. 
Where a donation is turned into a ‘‘ case of conscience,” it is 


1 Doe d. Garnons v. Knight, 5 B. & Martin v. Funk, 75 N. Y. 184; Pope v. 

C. 691. Savings Bank, 56 Vt. 286; Minor v. 
2 The following cases may be cited Rogers, 40 Conn. 512; Estate of Smith, 

out of alarge number to this point: 144 Pa. St. 428. 

Richardson v. Richardson, L. R. 3 Eq. 8 Estate of Smith, 144 Pa. St. 428. 

684; Fletcher v. Fletcher, 4 Hare, 67; 
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plainly quite immaterial whether the donee knows or does not 
know that he is designated as the recipient of the benefit, and 
whether a power of revocation has or has not been reserved, 
But this explanation, if followed out, only leads to fresh diffi- 
culties. As the law now stands, a declaration of trust made 
per verba de presenti is, as we have seen, enforceable, while a 
gift so made is not. Bearing in mind, then, that, as has been 
already pointed out, a declaration of trust is nothing more or 
less than a gift of the beneficial interest, we find the effect of 
this rule to be as follows :— 

A. says: ** I have given or I give my Leneficial interest in such 
a chattel to B.’’ Equity will enforce this declaration, because it 
is unconscientious for the declarant not to do what he says he has 
done. 

A. says: ‘I have given or I give, my whole interest in such a 
chattel.’’ Equity will not enforce this declaration, because the 
words constitute a legal transfer, and with such transfers, a court 
of conscience has nothing to do. 

Gauged by ordinary standards, it seems to be far more uncon- 
scientious to refuse to execute a declaration that the donor’s whole 
interest has been conveyed, than to refuse to execute a declaration 
that the donor’s beneficial interest alone has been conveyed. 
This, we presume, would not be seriously denied. Metaphysi- 
cally, therefore, the position here taken is quite untenable, but the 
courts, in their practicable treatment of the cases involving at- 
tempted assignments of the donor’s whole interest, have virtually, 
if not in terms, declared that the question of greater or less un- 
conscientiousness is not a factor to be taken into account, the con- 
trolling consideration being as we have already pointed out in 
an earlier part of this article, that one who undertakes to con- 
vey property by legal methods, must satisfy legal requirements. 
Equity under such circumstances, abdicates in favor of a rival © 
whose sovereign sway in the premises is acknowledged, and leaves 
the donor to such rights as he can establish under the more rigid 
rules which he conclusively presumed to have had in view. 

This really amounts to explaining the present anomolies of the 
law of gifts by the peculiar historical position of the English 
Court of Chancery. For whenit is said that the expression of a 
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present intention to transfer the beneficial interest alone brings the 
donor within the grasp of a court of conscience, and that this is 
not the effect of an expression of a present intention to transfer the 
whole interest, it is clear that a doctrine so obviously unscientific 
cannot be accounted for upon any rational basis. The absence 
of consideration is, as has been stated, assigned as the reason 
such a court refuses to divest a donor of his legal estate. But 
this argument is destructive of the very position in defense of 
which it is adduced, as long as we limit our view to the conscien- 
tiousness of the donor’s action. If consideration were really the 
one element which must be present to set in motion the “ strong 
arm of equity,’’ when the donee is claiming an interest in some- 
thing valuable, there is no more reason why the court should in- 
terfere when the interest is an equitable one than when it is a 
legal one. The difficulty is got over by the theory that a gift of 
the equitable interest made per verba de presenti constitutes an 
executed transaction, and that a gift of the legal interest so made 
creates a merely executory contract. But is not this equivalent 
to assuming the very point at issue? The essential meaning of 
both declarations is that the donor ‘‘ gives ’’ something valuable, 
and it is surely relying too much upon a mere difference of 
phraseology to deduce the conclusion that the transfer is com- 
plete in the one case and incomplete in the other. 

The truth is that, from whatever side we approach this per- 
plexing subject in our search for a rational foundation on which 
to rest the doctrines applied by the courts, we find ourselves 
sooner or later in an impasse, barred by some arbitrary rule 
which explains nothing. 

It is not surprising, therefore that the prevailing doctrine 
should have provoked some practical dissent. Thus, in the oft- 
cited cases of Richardson v. Richardson,' and Morgan vy. Malle- 
son,? the former decided by Lord Hatherley, and the latter by 
Lord Romilly, it was in effect held that words implying an inten- 
tion to bestow a present gift constitute an enforceable donation ; 
the ground taken being that they are equivalent to a formal 
declaration of trust. These decisions, Judge Sharswood, in 


1L. R. 10 Eq. 476. 2 L. R. 3 Eq. 686. 
VOL. XXIX. 24 
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Helfenstein Estate,: pronounced to be ‘* founded in reason and 
good sense,’’ but the preponderance of subsequent authority 
is against their soundness. They have been, in fact, virtually 
overruled by several courts, both in England and America.? The 
objection to them takes the form that if they were right, ‘ there 
never would be a case where an expression of a present gift 
would not amount to a declaration of trust.’’* Considering, 
however that equity has already broken in so far upon the legal 
conception of a gift without any better reason that is discover- 
able than a mere difference of terminology, the consequence 
here held out in ¢errorem does not seem very formidable after all, 
In fact the two cases impugned merely carried the doctrine of 
equity to its logical conclusions, by propounding the rule that the 
intention of the donor is the decisive consideration, and the 
phraseology employed immaterial, so long as the intention is 
manifest. If the principle were accepted as the true one, there 
would still be a well-marked line to be drawn between the cases 
in which the words of gift are uttered under circumstances 
which leave no doubt as to the donor’s intention, and those in 
which corroborative evidence of such intention is entirely lack- 
ing, and doubtless the courts would, as a general rule, have very 
little difficulty in saying on which side of the line each case 
would fall. 

It is not a matter of merely historical interest that the doctrine 
of Richardson vy. Richardson, and Morgan v. Malleson, closely 
resembles that which was adopted by Justinian, when he enacted 
that donations per verba de praesenti without delivery, should be 
enforced in the same manner as a sale.‘ 


177 Pa. St. 326. 

2 See for example, Young v. Young, 
80 N. Y. 422; Martin v. Funk, 75 N. Y. 
134; Heartly v. Nicholson, L. R. 19 Eq. 
233; Breton v. Woolven, L. R. 17 Ch. 
Div. 416; Richard v. Delbridge, L. R. 
16 Eq. 340. 

8 Richard v. Delbridge, L. R. 16 
Eq. 340. 

4 Cod. 8, 54, 35, 5: ex hoc 
inutilis sit donatio, quod res non 
tradite sunt, nec confirmetur ex 


traditione donatio.’’ The Roman law, 
it is true, required the acceptance of 
the donee in all cases in which there 
was no actual delivery, but as equity 
had, in this respect, established a 
different rule for declarations of trust, 
the learned judges who decided the 
cases referred to in the text were 
clearly justified in not limiting the 
effect of their rulings by any qualifica- 
tion of this kind. 
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It seems not at all unlikely, when we consider the intimate 
connection between equity and the Roman law, that this enact- 
ment may really be the source of the peculiar rules which are 
applied to the declarations of trust which we are discussing. If 
this supposition be correct, the present anomalies of the law 
admit of a ready explanation, and the cases mentioned would 
simply be the illustrations, somewhat premature it may be, of 
the process by which the common law is being gradually super- 
seded by the more liberal and scientific system which is perhaps 
the most precious legacy bequeathed to modern civilization by 
the mistress of the ancient world. 

Be this as it may, it is hardly probable that, in these rational- 
izing days, this branch of law can remain unchanged. Some 
developement looking to the obliteration of its inconsistencies 
seems to be inevitable. To form an idea, therefore, of the pos- 
sibilities of such development as a matter which involves some- 
thing more than a merely speculative interest. If consistency is 
to be secured, three courses only seem to be open. Our juris- 
prudence may commit itself to the extreme doctrine announced 
in Richardson vy. Richardson, and Morgan v. Malleson, or the 
equally extreme doctrine of Cochrane v. Moore, or it may com- 
promise between these doctrines, prohibiting merely informal 
gifts, by whatever name they are called, and whatever degree of 
interest in the subject-matter is intended to be passed by the 
donor, but mitigating the stern and unbending rule of the 
common law, by permitting certain evidential facts to stand as 
an adequate substitute for delivery. The first course would 
leave the change of ownership a matter of evidence of intention 
in all cases. The second would narrow the issue to the single 
question whether delivery had or had not taken place. The 
third would be founded on the principle that, on the one hand, 
evidence which is directed merely to the donor’s intentions, 
ought not, on grounds of public policy, to be deemed adequate 
to lay a foundation for the interposition of a court while, on the 
other hand, public policy will be satisfied, if any reasonably 
trustworthy evidence is forthcoming which shews that the trans- 
fer has actually taken effect. That the future development of 
' the law will be on the lines or a compromise of this sort may be 
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safely predicted not only because it is more conformable to 
reason, and more readily justifiable by consideration of expe- 
diency than either of the extreme doctrines now applied, but 
also because it is supported by the authority of all these systems 
of jurisprudence which are based on that of Rome.’ But the 
extrication of our law from its present false position is probably 
beyond the powers of courts so heavily weighted by the principle 
of ** stare decisis,’’ and the work of formulating a satisfactory 


body of rules which will sufficiently protect the donor’s repre- 
sentatives, and not unduly fetter the donor himself to the dis- 
position of his property, can scarcely be accomplished without 
the aid of the legislature. 


C. B. Lasatr. 
New York, N. Y. 


1 See, for example, the codes of France and Louisiana. 
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ECONOMIC FREEDOM. 


Freedom, in the political sense, indicates that domain of human 
activity which is free, or exempt, from controlling interference 
of government. Economic freedom exempts the production, 
distribution and consumption of wealth — or of property — from 
such interference. Where this domain begins and where it ends 
is the question, upon which the pending controversies of our day 
chiefly hinge. It involves two diametrically opposed theories of 
the nature of property, either one of which, should it gain incon- 
testable supremacy, would determine the future course of our 
civilization. 

One of these theories, which has the weight of tradition, 
tacitly assumes that property is a legal or political institution and, 
consequently, subject to unrestricted control of law and govern- 
ment. It accounts for startling opinions like the following: — 

‘¢ Economic freedom, I take it, is nothing more or less than 
the sphere of autonomy allowed to the individual by the State in 
economic matters. In economic as in political liberty the sov- 
ereign power sets the final bounds.”’ 

‘In any case, itis the State which remains supreme; individ- 
uals, as such, simply carry on their several economic activities 
under its control and at its pleasure.’’ ! 

Even systems of jurisprudence, our own and those of other 
countries, seem to sanction such opinions by failing to define 
property. Judge Cooley,’ for instance, heedlessly answers the 
question: ‘* What is property? ’’ — by the convenient allegation : 
‘‘ That is property, which is recognized as such by the law, and 
nothing else can be.’’ He accepts Bentham’s uncritical view: 
‘‘ Property and law are born and must die together. Before the 


1 “The Economic State,’’ by Prof. 2 Principles of Constitutional Law, 
Lindley M. Keasby. Political Science  p. 315. 
Quarterly. December, 1893. pp. 620, 
621. 


3873 


374 29 AMERICAN LAW REVIEW. 


law, there was no property; take away the law, all property 
ceases.” 

Positive law, indeed, adopts current notions of property as 
they develop historically and grow into practice. Thus our 
constitutions, though repeatedly referring to property and pro- 
viding for its protection, are silent in regard to its nature and 
constituent elements, and judicial tribunals and text-writers deal 
with it as @ status, unconcerned whether it rests upon a just and 
safe foundation or not. To the socialistic reformers of our day, 
when challenging the justice of dominant rules of property, 
jurisprudence says somewhat haughtily: Property rights exist, 
and law and government support them. But this answer settles 
nothing, nor does it hinder controversies from multiplying and 
agitation from assuming a more threatening form every day. 
The cause of this is obvious. 

Law and government change incessantly, and popular majori- 
ties may dictate these changes. People, who own but little 
property and contend for radical changes of law, vastly out- 
number the opulent classes interested in the preservation of law 
as it is. What will be the outcome of the plainly approaching 
contests involving this perilous issue? Will political caucuses, 
the compromises of legislators, and hazardous elections decide 
this impending contest satisfactorily and conclusively? Can 
property be safely committed to the custody of the interested 
few, to their supposed ability, by superior strategy and cunning, 
to outwit their more numerous, but less astute adversaries? 
Common honesty and true patriotism reject such artful exped- 
ients, and transpiring events prove them wholly unreliable. Our 
institutions and economic system are exposed to abrupt and even 
violent disturbance unless just principles, commanding general 
assent, may be successfully invoked to avert sudden and perilous 
innovations. 

What may be termed the national conscience, or the common 
sense of mankind, may be safely trusted as a conservative power ; 
but it gives its support only to law anchoring in right and justice, 
never to policies which are wrong and oppressive. This very 
fact accounts for present tumults of agitation and the troubled 
surface of society. Government subsidies and bounties which 
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enrich small industrial classes, while provoking protests from 
the masses of the people, at the same time suggest demands of 
kindred policies for their own benefit. Unjust distribution of 
our public domain among speculators generates opposition to 
‘private property in land,”’ and serves to propagate plans of 
restoring it, by direct or indirect means, to society in its col- 
lective form. Our policy of establishing a vast system of rail- 
roads by artificial stimulants, having paralyzed natural economic 
forces and rendered the people defenseless against stupendous 
abuses, now leads to the socialistic demand, that government 
itself should operate the railroads and all industries of similar 
magnitude. Gigantic private fortunes and thoroughly organized 
corporate wealth, created by political power and now controlling 
it, naturally excite that communistic spirit which countenances 
schemes of confiscation in the disguise of taxation, such as the 
single land tax, the income tax, and inheritance tax. These 
abuses of property rights, and equally objectionable expedients 
for correcting them, are alike due to the theory stated, for if 
law creates property, it may also abolish it, or adjust it to suit 
the arbitrary pleasure or selfish interest of any dominant party. 
This theory, knowing no higher criterion than ‘ might is right,”’ 
practically foments the struggles of capital and labor for power, 
which expose society to incalculable dangers. 

The opposite theory, recognizing property as an institution of 
nature, as much so as man himself, insists upon its inherent 
natural law, to which the rules of positive law must conform. 
From this point of view we discern three distinct elements of 
property: 1. The object, or the thing owned as property; 2d. 
The subject owning property, and 3d. The law regulating the 
social functions of property.! 


1. Tue Oxssect on Ownep. 


Some jurists limit property to corporeal things, others extend 
it to ideas so as to include, for instance, the rights of authors 
and inventors. But to embrace in a definition things essentially 
different leads to confusion. Rights are incorporeal and mani- 


1 A. Samter on Property (Eigenthum) and authors reviewed. 
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festly not property themselves, but they relate to corporeal 
things capable of being property. 

_ Things, to be property, must have distinguishable existence, 
locality, definable dimensions, and be capable of appropriation 
and exclusive possession. Thus we derive property from the 
physical world surrounding us, which in its natural state is the 
common stock of mankind. When severed from it, appropri- 
ated by man and adapted to his use, things become property, 
Not all corporeal things, however, can be property. Air, light, 
and sunshine, for instance, are not property. This is not, as 
Mr. George contends, because they are nature’s gifts, but 
because nature, unaided by human exertions, furnishes an 
unlimited supply of them and, hence, they have no economic 
value. 

We thus ascertain these substantial elements of property: 
corporeal things, of separate existence and susceptible of exclu- 
sive appropriation, and of some economic value, present or 
future. 


2. Tue Supsect Owninc Property. 


Man’s existence depends upon the forces of nature, and his 
power to utilize them determines his progress. ** No man with- 


out property ’’ is not less true than the accepted maxim: ‘ No 
property without a person.’’ His instinct of self-preservation 
prompts man to animate the inert forces of nature and to fit 
them for his service. By separating them from the common 
stock, identifying them with his own energies, and appropriating 
them to his own use, he converts them into his property. This 
actual origin of property was clearly apprehended by Locke and 
can never be ignored. He says: ! — 


* * * ‘every man has a property in his own per- 


son.” * * * The labor of his body, and the work of his 
hands, we may say, are properly his. Whatever then he 
removes out of the state nature has provided and left it in, he 
has mixed his labor with, and joined to it something that is his 
own, and thereby makes it his property.”” * * * 


1 See Spencer’s Social Statics, p. 144. 
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But he proceeds :— 


‘‘For this labor being the unquestionable property of the 
laborer, no man but he can have a right to what that is once 
joined to, at least when there is enough and as yood left in 
common for others. 

This last unavoidable proviso, leaving the definition incom- 
plete, points out a most perplexing feature. 

Mr. Henry George also traces property to ‘‘ the right of a man 
to himself, to the use of his own powers, to the enjoyment of 
the fruits of his own exertions.’’! Elsewhere he says: ? ‘* There 
is no other source of wealth (or property) than the union of 
human exertion with the material and forces of nature.’’ While 
this is undeniably true, it does not support his allegation, that 
‘private property in land is wrong.’’ It really disproves it, 
for, defining property to be a combination of ‘‘ the produce of 
labor and of things which are the gratuitous offerings of 
nature,’’ consistency requires him either to recognize property 


in land or to challenge all property rights. 
Mr. George also admits property in land when conceding * the 


necessity of ‘* fixity of tenure,’’ for the protection of improve- 
ments and as incentive to make them. Thus he virtually 
retracts his main theory, for exclusive possession and dominion 
of land, legally secured to the occupant, his heirs, and assigns, 
is the essence of property in land. His arguments actually 
amount to no more than severe, and in some respects very 
just, criticism of former and still prevailing rules of positive law 
concerning property in land. He discerns with much sagacity, 
and describes with impressive and convincing eloquence, wrongs 
resulting from concessions of large bodies of land, with its 
accumulated treasures, for speculative purposes. Mr. George 
advocates salutary reforms of law in the light of experience, 
but his untenable and repugnant opposition to property in land 
vitiates his whole social philosophy, classes him with the 
socialists of communistic propensities, and sadly impairs his 
influence. 

All the facts here touched, showing human exertions to be an 


1 Progress and Poverty, p. 299. 2 Id., p. 367. 3 Pp. 308. 
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element of property, point to man as the only subject capable 
of rightfully owning property. Without it his inalienable 
natural right of life, liberty, and the pursuit of happiness, 
would be but a lifeless abstraction of no practical value. 


3. Tue Law or Property. 


Originally, it may be said, the earth belongs to mankind. 
When united with human exertions, however, its material and 
forces become the property of individual men. People own 
their national territory in common, but since, when individuals 
appropriate portions of it, there is not ** enough and as good 
left in common for others,’’ acquisitions of individuals from 
this common stock must be regulated. For surrendering to 
individuals parts of what belongs to society as a whole, society 
is entitled to compensation, to an equivalent, which it defines 
and exacts by law. This, then, is one of the authorized offices 
of law in regard to property. 

Whether such particular legal regulations are wise or unwise, 
just or unjust, will necessarily depend upon the ever-varying 
degree of civilization. No general and unalterable principle can 
be laid down for any people, but considerations of expediency, 
guided by constantly changing social conditions, necessarily 
control this character of legislation. But why society should 
not have authority to grant land for colonization purposes, 
for military services, or any consideration it sees fit, as well as 
for annual rents in the shape of a ‘* single tax, ’’ is an inexpli- 
cable mystery. Whatever the merits of different systems may 
be, the right of society to adopt any one it chooses appears 
indisputable. 

When individuals have thus acquired title to portions of what 
originally belonged to society as a whole, and when they right- 
fully unite the ‘* material and forces of nature ’’ with their own 
exertions, protection of their exclusive possession of and absolute 
dominion over such property is manifestly the duty of society. 
This is a second office of law in regard to property. 

The functions of property enable its owner to serve his fel- 
low-men. From this results its social character. Exclusive 
dominion, legally protected, is the right of the owner to use and 
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manage his property as he sees fit; but when he chooses to 
affect his fellow-men by its operations, he has no right to hurt 
them or to violate his obligations of contract. To restrain 
abuses of property rights and to enforce obligations of contract 
devolves innumerable duties upon the law. Since the property 
rights of all persons interlace their interests and complicate 
their relations, these duties grow as intricate as the social organ- 
ism itself. To determine their legitimate scope requires a brief 
consideration of the most salient functions of property. 

Nature’s forces are of no value until man touches and animates 
them. When he summons and enlists them into his service, 
they unfold his dormant faculties, for energy and perseverance 
attract and incapacity and indolence repel them. Productive 
only under constant masterful control, property deteriorates 
and decays when neglected. Restlessly moving and demanding 
incessant attention, it stimulates the social activities of men, 
measures their value impartially, and rewards and punishes with 
incorruptible justice. How readily the inherent forces of prop- 
erty respond to the social virtues of man is illustrated by the 
historical fact that, wherever the feudal system is abolished, 
land is speedily distributed among numerous small proprietors. 
Indeed more valuable qualifications are required for preserving 
property than for acquiring it originally. 

Social relations and duties, beginning in the homes of families 
and extending to all affairs of private and public life, induce 
men to embark in enterprises designed to survive themselves. 
All these projects, kindling ambition, inspiring benevolence, and 
developing the social genius of man, assume tangible form in 
property, and its good or bad management determines the suc- 
cesses and failures of life. 

To the endlessly varying proclivities and capacities of men 
we are indebted for our intricate system of division of labor and 
exchanges of products. Differences of climate and soil and 
corresponding diversity of production organize our world-wide 
commerce, this most effectual missionary agency spreading 
civilization and uniting nations by bonds of friendship. 

These human operations through the instrumentality of 
property incalculably increase the power of man, enhance and 
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refine his comforts and enjoyments, indefinitely multiply social 
relafions, and construct the social organism, This social organ. 
ism is a living thing, and its continued existence depends upon 
a continuing supply of vitality from individuals, who build it 
and must preserve its healthy life, for all social interests are in 
truth the interests of individuals, from whom they emanate and 
upon whom they react. A denial of ‘the identity of private 
and public interests ’’ shakes the foundations of society, for if 
they do not coincide, they inevitably conflict. For whose bene- 
fit, if not of the individuals, should the welfare of society be 
advanced? Upon what ground could it be held a duty of the 
individual to promote the general welfare, if by doing so he 
impairs his own welfare? 

These outlines of the origin, development, and cardinal fune- 
tions of property reveal its inherent forces and their affinity to 
the faculties which reside potentially in man. To these real 
conditions the positive law must conform. Law is a natural 
growth and protection its sole duty, which it discharges through 
the coercive machinery of government. Employment of its 
appliances of force to improve men, to promote general welfare, 
and to advance civilization invariably defeats the ends of gov- 
ernment, which is instituted for the protection of the inalienable 
right of man to life, liberty and the pursuit of happiness. 

All legal restrictions of the operations of property manifestly 
restrict the persons owning tt, for property is but passive inert 
matter unless man animates and uses it to subserve his social 
interests. This self-evident proposition proves that the prin- 
ciple, which limits the jurisdiction of law and government in 
regard to persons, equally applies to property. In other words: 
man cannot actually be free, in the political sense of this term, 
without enjoying economic freedom, or without being exempt 
from government interference in the production and distribution 
of wealth. 

Law operates beneficently when responding to the inherent 
forces of property, and when confined to the regulation of its 
functions for the sole purpose of protecting the free develop- 
ment of men, individually and socially. To powers the law 
attaches corresponding responsibilities, and to rights correspond- 
ing duties. It provides methods of acquiring property and for 
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its exchanges; it enforces the obligations of contract and the 
relative duties of creditors and debtors; it restrains men from 
using their property to the injury of their fellow-men; and it 
enables them to transmit their property with safety to their 
descendants, for whose welfare they plan, aspire and toil. 

We now again experience, that government interference, for 
the promotion of the so-called general welfare, invariably tends 
to check human development, to dwarf the faculties of men, 
and to distort the social organism. Had our governments never 
given a dollar or an acre of land to railway projects, our perplex- 
ing railroad problem would not trouble us to-day, for if this 
industry had been left to private enterprise, capital would have 
been governed by the economic laws of demand and supply and 
competition. Our present tendencies to fabulous wealth of the 
few and poverty of the many are chiefly due to governmental 
subsidies and bounties, and to trade restrictions by law, such as 
the protective tariff-system. Government, which is incapable of 
ever producing the value of a dollar, is bound to take from some 
classes whatever it gives to other classes. Corruption in public 
life, and the controlling influence of money in elections, are 
directly traceable to these same causes, for capital will invest in 
politics just so long as it is profitable to do so, and so long as 
Congress and legislatures are empowered to make and unmake 
enormous private fortunes, it is the interest of capital to control 
their legislation. In proportion as government meddles with the 
economic activities of the people, it becomes unfit for and 
neglects its true functions. Licensed corporate abuses, exces- 
sive exemptions of property from forced sale and of members of 
corporations from liability, inadequate insolvent laws, the total 
absence of a rational system of bankruptcy, and the proverbial 
delays and the inefficiency of the law, encourage industrial and 
commercial enterprises which, though bound and expected to 
fail, usually prove lucrative to unscrupulous adventurers. Re- 
action against these phenomena occasions the combinations, 
trusts, and kindred devices of organized capital, and provokes 
strikes and our chronic labor troubles. 

We observe the fruits of government interference in still 
another direction. These conditions breed professional re- 
formers and designing demagogues, who incessantly plan 
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remedial measures, which only serve to multiply officials, to 
increase the burdens of taxation, and to accustom the people 
to endless supervision of their own concerns. Losing gradually 
their independent manhood, as they learn to rely upon the 
government to do for them what they should do themselves, the 
people drift more and more into socialistic practices. Evidences 
of this tendency accumulate alarmingly. We begin to regulate 
by law the number of hours men shall work; to provide employ- 
ment for the unemployed, and to arbitrate disputes between 
employers and employés; to combat vice by temperance legis- 
tion, ignorance by government schools, and irreligion by 
Sunday laws. Are we not unmistakably forsaking the American 
principle of self-government, and fashioning our political life 
after European models? And are we not sure, if we persevere 
in this course, to wreck our institutions, which rest alone upon 
the robust and self-reliant character of our people? ** Pauper- 
ism,’’ as an institution, results from State charities! 

Artificial social inequalities, effeminacy, vice, distrust of law 
and government, now almost as pronounced in America as 
among the overpopulated and overgoverned people of Europe, 
cannot be the natural incidents of human progress, increasing 
wealth, and advancing civilization. They manifestly result from 
legalized abuses of political power, from policies favoring some 
classes to the prejudice of others. We have outgrown the 
medieval institutions, which subjected the toiling serfs to an 
artificially supported aristocracy; but we now revive the same 
conditions in modernized form, by subjecting the masses as 
wage-workers to industrial classes, enriched and sheltered by 
government. 

Exemption of religious opinion and of church creeds from 
government control, and our modern democratic institutions, are 
the achievements of mankind so far. They are of priceless 
value, but our short experience of one century, under the most 
favorable circumstances, proves them insufficient to secure all 
the results anticipated. All morbid endeavors to establish social 
equality, to abolish all poverty, to restrict wealth, or to elevate 
the ignorant and degraded by legislation, are delusive and idle. 
Infinite diversity as to power, wealth, knowledge, intelligence, 
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virtue and happiness — is the inexorable law of nature’s economy. 
But obedient observance of this law forbids policies, which dis- 
turb the normal relations of benefits and exertions, and which 
commit the distribution of the national wealth and the care of 
the masses of the people to the few and rich. The history of 
the world proves that the governing classes are not a bit less 
selfish than the governed classes, and that craft and cunning 
always assume the mask of philanthropic benevolence. 

A nation, no more than an individual, can ever be stationary. 
If it does not progress, it will retrograde. Our past develop- 
ment has ushered us on to the point, that we must either win 
absolute economic freedom, as the next great achievement of 
mankind, or forfeit religious and political liberty, the fruit of 
its past struggles. This is no speculative and remote peril, 
but it approaches us visibly with ominous force and increasing 
speed. Socialistic government and true individual freedom are 
wholly incompatible and cannot coexist. They are so irreconcil- 
ably antagonistic that every concession, temporizing compromise, 
and half measure, amounts to a virtual surrender. Timid tariff- 
reform admits the principle of protection, and it merits reproach 
for aimlessly disturbing industrial conditions. There is no in- 
termediate ground between absolute free-trade and protection 
for the sake of protection. Subsidies to railroads have led to 
the abortive experiments with railroad commissions, as a step 
towards government ownership. ‘‘Fiatism,’’ running more or 
less thinly veiled through our financial policies, is very liable to 
culminate in the realization of socialistic money theories. Why, 
if law may deal arbitrarily with property, may not the Henry 
George land scheme secure a trial? Considerations of expedi- 
ency, concessions, and compromises are necessary and legitimate 
in politics, but only as to how government should do certain things 
belonging to its jurisdiction — never as to functions it has no right- 
ful authority to assume. We cannot escape modern socialism 
by calling it nationalism or by any other name, nor can we com- 
promise with it; but we must either accept or reject it in toto. 

But how can this economic freedom be attained? How 
are the evils of the present reign of capitalism on the one hand, 
and the perils of socialism on the other hand, to be averted? 
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Of course only through the votes of the people and the legisla- 
tion of their representatives and political agents. But this is 
merely the external method. They voice public opinion which 
advances in the light of experience. 

Fears of violent collisions between organized capital and organ- 
ized labor; of bloody revolution, and ultimately a complete change 
of our form of government, are due to a too hasty and superficial 
view of pending agitation. There is nothing but a semblance of 
conflict between capital and labor. The two factors now engaged 
in the struggle are contending for political power, each for the 
purpose of securing artificial and illegitimate benefits for its own 
class. This contestis uncongenial and distasteful to the bulk of the 
American people. The substantial prosperity of honest capital 
and of honest labor depends upon their co-operation upon equit- 
able terms, upon the just principle, that each receives what it 
honestly earns. Organization and sober discussion are the 
means of attaining these results. A free people, in full posses- 
sion of political power, scorns conspiracies, violence und revolu- 
tion, which are the methods of people politically enslaved. 

As absolute royal power, domineering church-fanaticism, and 
petty baronial tyranny, have been finally conquered by an en- 
lightened public opinion, so will **‘ modern capitalism ’’ be com- 
pelled to abdicate its political power, whenever public opinion is 
sufficiently ripened to return to the typically American principle 
of true individual self-government. Present confusion of po- 
litical thought, the dominion of undisguised selfishness as its 
cause, and resulting inconsistencies of parties and politicians, 
evidence the transition from an old to anew period of our 
political history. This chaos is but temporary. When the 
dust and clouds of prejudiced agitation disappear, the unquali- 
fied demand of absolute economic freedom will be the clearly 
defined central issue in practical politics, which will compel men 
to take their unequivocal positions, either supporting or oppos- 
ing it. Of the final result of this unmistakably approaching 
contest there can be no doubt, for the ultimate triumph of 
human freedom is the certain destiny of mankind. 


H. TreIcHMUELLER. 


La GRANGE, TEXAs. 
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CITIZENSHIP BY BIRTH. 


There is probably no subject of equal importance with that of 
citizenship by birth, which has been treated more by what ap- 
pears to be a studied perversity of opinion, inculcated at the start 
by the decision of an inferior court, and re-affirmed by a decision 
of Mr. Justice Field in the Circuit Court of the United States 
for the Ninth Circuit, in which he merely reiterated a portion of 
his dissenting views expressed by him in the Slaughter House 
Cases,! where he took occasion to differ with the Supreme Court 
of the United States on the law pertaining to this very subject. 
According to his decision, a child of Chinese parentage, both 
father and mother being subjects of the emperor of China, born 
within the territory of the United States, is ipso facto, a citizen, 
and becomes by the fact of birth, fully vested with the status of 
American citizenship. 

The precise question determined by that decision has never 
been directly presented to the Supreme Court, but that tribunal 
has on more than the occasion above referred to, expounded the 
law at entire variance with the views of Judge Field, and were it 
not for the fact that the executive department of the general 
government has apparently acquiesced in Judge Field’s decision 
as a correct interpretation of the law, we might well be indiffer- 
ent to what he did or did not decide in the particular case before 
the Circuit Court, knowing as we do that when the question is 
ultimately brought before the Supreme Court of the United 
States, Judge Field’s views will not be sustained. But it is the 
knowledge that his decision is not law and that the government 
seems entirely oblivious to that fact, and has accordingly for the 
past ten years permitted without question, the landing upon the 
shores of the United States, of aliens, subjects of the emperor 
of China, under the claim of citizenship by birth, and the knowl- 
edge that such aliens now exercise in California and elsewhere 
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the right of suffrage under a similar claim of citizenship, that 
induces us to make public the necessity for a final and authori- 
tative decision of this exceedingly important question, and we 
know of no method of expressing the necessity, superior to that 
of proving the law to be, that upon birth alone, within the 
territorial jurisdiction of the nation, citizenship can never be 
predicated. 

In the first place then, and by way of preface, we desire to 
especially direct attention to the fact that citizenship exclusively 
appertains to national character and not to municipal status; — 
the one is an attribute of national sovereignty, the other is but 
an incident of the internal administration of municipal law; the 
one is essentially political, the other is entirely judicial; the 
one is defined and governed by international law, the other is the 
special province of such systems, as the English common law. 
The latter law, dealing primarily with property, the jus ad rem, 
has necessarily extended its cognizance to the political status as 
having by reason of feudal conceptions, a most important bearing 
on the subject of ownership in land; yet that cognizance is of a 
very modified nature, being but the legitimate result of the theory 
that all property is holden of the king, and therefore only those 
whom the common law deemed subjects of the king, could be 
feudatories, and the common law in determining who were subjects, 
was, of course, strongly influenced by the policy of feudalism. 

Thus at common law, the question was not what constituted a 
citizen of the nation, but what constituted a subject of the 
king, and the latter question was exclusively determined by the 
doctrine or policy of the feudal system relative to ownership in 
land. In the celebrated case of Calvin, reported in the seventh 
volume of Lord Coke’s Reports, Lord Coke tells us the question 
of what constituted a subject of the king, was in that case most 
learnedly and exhaustively argued, and as indicating that the 
law governing the matter was deemed to relate to property and 
to ownership in land, — matters wholly of municipal regulation, 
he refers us to the arguments of the Judges of the Exchequer 
Chamber on that point and says: ‘¢ Also in their arguments of 
this cause (Calvin’s case), they told no strange histories, cited 
no foreign laws, produced no alien precedents, and that for two 
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causes: the one, for that the laws of England are so copious in 
this point, as God willing, by the report of this case shall ap- 
pear; the other lest their arguments concerning an alien born, 
should become foreign, strange, and an alien to the state of the 
question which being quaestio juris concerning freehold and in- 
heritance in England, is only to be decided by the laws of the 
realm.’’ Thus wholly excluding the principle of nationality and 
the jurisdiction of the international law. The feudal polity, a 
matter of municipal cognizance, was therefore made to deter- 
mine, as we have said, in a modified sense, a political status, to 
the exclusion of international law, which latter, properly consid- 
ered, did not attempt to define what constituted a subject of a 
king as contradistinguished from what constituted a citizen of a 
nation; yet in England, because of the monarchial form of 
government, the king was deemed to possess the political 
attribute of nationality, and instead of the status of citizenship 
being conferred on an Englishman, which would have had the 
effect of placing him on an equality with his king, he was rele- 
gated to the subordinate status of subject and thus became a 
subject of the king instead of a citizen of the nation. This of 
course was nothing else but feudalism which, however appropriate 
to monarchy, is fundamentally repugnant to republican insti- 
tutions. It is manifest, then, that the common law doctrine to 
the effect that birth within the dominion of the king, made one 
a subject, could never apply to a republic, and could never fur- 
nish any analogy in determining a question of American citizen- 
ship. Such a question is inherently a matter pertaining to the 
domain of international law. It was so decided by the 
Supreme Court of the United States,in Shanks v. Dupont,! 
where, in speaking of the subject of citizenship, the court, per 
Story, J., said ‘* Political rights do not stand upon the mere doc- 
trines of municipal law applicable to ordinary transactions but 
stand upon the general principles of the law of nations.’” We 
have thus animadverted upon the common law doctrine, not be- 
eause we suppose that the common law governs the United 
States, for we know that it does not,? but because Judge Field in 
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the case of the Chinaman, Look Tin Sing,'so construed the first 
section of the Fourteenth Amendment to the constitution as to 
make birth within the United States, constitute citizenship, and 
for no better reason than that at common law, birth within the 
realm of Great Britian, of itself rendered a person a subject. 
He assumed that because such was the common law, therefore 
such must be the intention of the constitution; and in reachin 
that conclusion, he apparently overlooked the fact that the doc- 
trine of the common law was essentially monarchial and there- 
fore anti-national and anti-republican, and he paid no attention 
whatever to the more logical line of reasoning, that as the subject 
of citizenship is national and not municipal, the constitution is 
to be interpreted in conformity with the principles of inter- 
national law; he also entirely failed to consider that the effect of 
his decision would be to produce the inconsistent result of forcing 
a person to occupy the impossible position of owing allegiance 
to two different nations at one and the same time, for no prin- 
ciple is better settled than the one that the children born abroad 
of citizens, are citizens of the country of their parents, and if 
the place of birth was also to claim them as citizens, a most 
irreconcilable conflict would result, which if allowed to prevail, 
would be destructive of all allegiance. At all events, this country 
at a very early day repudiated the common law doctrine respect- 
ing expatriation ; a doctrine that constituted an essential feature 
of the English theory of allegiance, and the repudiation was 
based expressly upon the ground that the doctrine * is incon- 
sistent with the fundamental principles of the Republic,’’ —a 
reason that is equally applicable to all the provisions of the com- 
mon law, relating to the subject of general allegiance. Never- 
theless Judge Field cited in support of his conclusion the 
case of Lynch v. Clark,? where the common law rule that 
birth within the realm made a person a _ subject, was 
declared to be the law of this country; and when the vice- 
chancellor, the judge in that case, was confronted with the fact 
that such a conclusion would be destructive of all allegiance 
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as the person would owe allegiance to both the country of 
his parents and the country of his birth and that one allegiance 
would neutralize the other, he at once followed his conclusion to 
its logical extent and declared. ‘* The inconsistency of holding 
that Julia Lynch is a citizen here, when it is conceded on all 
hands that by reason of her parents being British subjects, she 
is also a British subject; was strongly urged. This inconsistency, 
however, is nothing but the occurrence of a double allegiance 
which exists in the tens of thousands of instances of naturalized 
citizens who were once subjects of the crown of Great Britain. 
We recognize its existence because we adopt them as citizens, 
with full knowledge that by the law of their native country, 
they never can put off the allegiance which they owe the gov- 
ernment.’’ This case of Lynch v. Clarke is the leading one in 
this country in affirmance of the common law, and aside from 
the fact that it was decided by an inferior court, it fell with the 
exploded doctrine of non-expatriation and with the judicially 
rejected theory that the common law governs the United States. 
It follows from this general and preliminary discussion, that the 
fallacy of Judge Field’s views is to be principally attributed to 
his attempt to apply to section one of the Fourteenth Amend- 
ment to the constitution, a construction that is derived entirely 
from a mere municipal and incompatible system of law, the 
common law of England, instead of construing the constitution 
in accordance with the nature of its provisions and in harmony 
with that system of law to which those provisions relate, to wit: 
the law of nations. And as was to be expected, to reach the 
conclusion he did, he was compelled to interpolate into the 
constitution, language that radically alters its meaning. 

The constitution provides: ** All persons born or naturalized 
in the United States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the State wherein they 
reside.’’ Judge Field holds that the only question that can 
arise relates to the meaning of the words ‘‘ subject to the juris- 
diction thereof,’’ and he construes that clause, not as it is writ- 
ten, but as though it read, ‘* Subject to the jurisdiction of the 
laws thereof,’’ because, he says, such was the common law doc- 
trine. Now it is manifestly one thing to be subject to the 


390 29 AMERICAN LAW REVIEW. 


jurisdiction of the United States, and quite another and 
essentially different thing to be subject to the Jaws of the 
United States. In the former case, the language appro- 
priately expresses the idea of nationality; in the latter case it 
merely refers to the operation of the law deriving its existence 
and receiving its execution from the exercise of governmental 
functions. The jurisdiction of the United States is by no means 
confined to legislation; it extends to all matters of external 
sovereignty, not embraced within the scope of legislation, and 
which confer powers commensurate with the status of the coun- 
try as a nation, and fix and define its relation and the relation of 
its citizens to other nations and to aliens. It is that jurisdic- 
tion, the ‘political jurisdiction’’ -to which the constitution 
refers, and such is the decision of the Supreme Court of the 
United States, hereinafter cited. Having thus indicated the 
initial error of Judge Field, we will now seek the meaning of 
the constitution by the appropriate aid of the well-recognized 
principle of international law. We will then show that our 
construction is sustained by the contemporaneous exposition of 
the Congress which framed and proposed the law, and in con- _ 
clusion we will cite the decisions of the Supreme Court fully 
supporting the correctness of our position that birth within the 
United States, irrespective of the nationality of the child’s 
parents, can never of itself be the basis of citizenship. 

First, then, as to the principle of international law. One of 
the best authorities on the subject thus states the principle: 
‘*To what nation a person belongs is by the law of nations 
closely dependent on descent; it is almost an universal rule that 
the citizenship of the parents determines it, that of the father 
where the children are lawful and where they are not, that of 
the mother, without regard to the place of their birth; and that 
must necessarily be recognized as the correct canon since nation- 
ality is in its essence dependent on descent. Foundlings must, 
of course, constitute an exception to this rule; they belong to 
the State in which they are found.’”’! And Vattel expressly 


1 Bar’s International Law, Sec. 31. Law of Nations, section 212, Savigny 
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declares the principle to have its origin in nature. At Sec. 215, 
he says: ‘* By the law of nature alone children follow the con- 
dition of their fathers and enter into all their rights ; the place 
of birth produces no change in this particular and cannot of 
itself furnish any reason for taking from a child what nature 
has given him.’’ It is manifest, then, that by international law, 
the political or national status of the father fixes that of the 
child and hence the universally adopted rule, prevailing primarily 
among all nations, that the children of citizens are citizens, 
although born in aforeign country. With this principle of inter- 
national law before it, the same Congress which framed and 
proposed the constitutional definition of citizenship, adopted 
section one of the Civil Rights Bill,— a measure designed to 
enforce the provisions of the Fourteenth Amendment, and 
therein defined citizenship as embracing, ‘* All persons born in 
the United States and not subject to any foreign power, exclud- 
ing Indians not taxed.’?! Thus in harmony with international 
law 1t was made a condition precedent to citizenship that a person 
born within the United States, be not subject to any foreign 
power at the time of his birth, and that contemporaneous exposi- 
tion of the constitutional definition, emanating as it does from 
those who framed and proposed it, is clearly the most reliable, 
and proves conclusively that the phrase ‘ subject to the juris- 
diction thereof,’’ which is the most important part of the defini- 
tion found in the constitution, does not mean the territorial 
jurisdiction of the United States or, which is the same thing, the 
jurisdiction of the laws, but means the jurisdiction of the nation 
as such,— the political jurisdiction, and is but an affirmative 
method of expressing the proposition that a person born in the 
United States must not at the time of birth be subject to any 
foreign power; thus making it indispensable to citizenship by 
birth, that the parent be éhen an American citizen; for otherwise 
if he be an alien, the child will be subject to the country of the 
father. For instance, the children born in California, of Chinese 
parents, are at the moment of birth subject to a foreign power, 
China claiming as subjects the children born abroad of Chinese 
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parents, just as we claim as citizens the children born abroad of 
parents who are citizens of this country at the time of such 
birth ; that, as we have seen, is a rule of international law, and it 
appears to have even constituted a rule of the common law not- 
withstanding the strange inconsistency of the latter law in 
claiming as subjects children born of alien parents. 

It is manifestly therefore the purpose of the constitution to 
exclude from citizenship by birth the children of aliens, and 
although Judge Field decides otherwise by construing the phrase 
** subject to the jurisdiction thereof’’ to mean subject to the 
jurisdiction of the law, he not only errs for the reasons hereto- 
fore given but he ignores the fact that the law which he refers 
to is derivative and of a special and limited origin, and passed in 
pursuance of a restricted and delegated authority and not at all 
commensurate or co-extensive with the sovereignty of the nation; 
whereas citizenship under our form of government is of the very 
essence of sovereignty and of course, co-extensive therewith. 

All persons within the United States, aliens as well as citizens, 
are subject to the jurisdiction of the laws, with the exception of 
foreign ministers, but aliens are not subject to the jurisdiction 
of the United States for the very reason that they owe allegiance 
to another sovereignty, thus illustrating the natural and funda- 
mental distinction between being subject to the laws of a country 
and subject to its jurisdiction or sovereignty. The national 
sovereignty of the United States is as great and as extensive as 
that of any other independent and sovereign nation, but its laws 
are of a special and limited jurisdiction. It is true, law emanates 
from sovereignty, but its creation is only an attribute of sover- 
eignty and therefore the law’s jurisdiction can never be made 
the basis of citizenship. 

It is obvious, therefore, that the jurisdiction of the law is not 
the correct test, and is not the criterion of the constitution. 
Nor is there any reason why the State should disregard the nat- 
ural identity of parent and child, and from the moment of birth 
place the latter in direct political antagonism to the former. 
Under the feudal system and by a resort to the theory of con- 
structive treason, such a course might have been supposed to 
possess a deterrent or coercive effect on an alien parent disposed 
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to be loyal to his country, but surely it can have no legitimate 
application in a republic. 

We now pass to a consideration of the decisions of the 
Supreme Court of the United States. 

In the Slaughter House Cases,' the court for the first time, 
was required to consider the meaning of the Fourteenth 
Amendment, and to construe the definition of citizenship 
therein contained. The court quotes the definition: ‘* All per- 
sons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States, and of 
the State wherein theyreside.’’ And then proceeds as follows: 
‘«¢ The first observation we have to make on this clause is, that it 
puts at rest both questions which we stated to have been the 
subject of difference of opinion. It declares that persons may 
be citizens of the United States without regard to their citizen- 
ship of a particular State; and it overturns the Dred Scott 
decision by making all persons born within the United States and 
subject to its jurisdiction, citizens of the United States. That 
its main purpose was to establish the citizenship of the negro 
can admit of no doubt. The phrase ‘ subject to the jurisdic- 
tion’ was intended to exclude from its operation, children of 
ministers, consuls, and citizens or subjects of foreign States born 
within the United States.”’ 

From that interpretation of the constitution Judge Field dis- 
sented and in his dissenting opinion, adopted the common law 
doctrine and virtually held that the definition of the constitution 
was but an affirmance of that doctrine. 

In expressing his views upon the subject, he refers to the 
Fourteenth Amendment and says,’ ‘* It recognizes in express 
terms, if it does not create, citizens of the United States, and 
it makes their citizenship dependent upon the place of their 
birth, or the fact of their adoption, and not upon the constitu- 
tion or laws of any State or the conditions of their ancestry.”’ 

In the subsequent case of Elk v. Wilkins,’ the court again 
interpreted the phrase ** subject to the jurisdiction thereof,”’ 
and held that ** The evident meaning of these last words is, not 
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subject in some respect or degree to the jurisdiction of the 
United States, but completely subject to their political jurisdic. 
tion, and owing them direct and immediate allegiance. And the 
words relate to the time of birth in the one case, as they do to 
the time of naturalization in the other. Persons not thus subject 
to the jurisdiction of the United States at the time of birth 
cannot become so afterwards, except by being naturalized, either 
individually as by proceedings under the naturalization acts or 
collectively as by the force of a treaty by which foreign territory 
is acquired.”’ 

Nowhere have we been able to find any opinion of the Supreme 
Court, relative to this subject, that is not at variance with the 
views of Judge Field, and why the government should acquiesce 
in his judgment as a correct exposition of the law, is something 
beyond our comprehension. In legal effect, his reading of the 
definition in the constitution, besides leading to serious compli- 
cations, virtually eliminates the phrase ‘ subject to the jurisdic- 
tion thereof,’’ by rendering it surplusage; for according to his 
construction all persons born within the United States are citizens. 

The attempt to give the phrase above referred to, the effect 
only of excluding the children of foreign ministers is clearly 
unsustainable, because by what is known as the fiction of ex-terri- 
toriality, such children are deemed by law to be born not within 
the United States but within the territory of the nation repre- 
sented by their father, and therefore if the constitution did not 
contain the words ‘subject to the jurisdiction thereof,’’ no 
court would ever hold the omission sufficient to justify a ruling 
that the children of foreign ministers were to be considered 
citizens on the theory of being born within the United States, 
as such a theory would be in direct conflict with elementary law. 
At all events we think we have adduced enough proof to 
render it incumbent upon the government to question the cor- 
rectness of Judge Field’s decision, and to invoke the higher 
authority of the Supreme Court to obtain a final determination 
of this most important issue. No decision of a nisi prius court 
should ever be elevated to the dignity of stare decisis. 


GeorGeE D. 
San Francisco, Ca. 
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UNIFICATION OF LONDON: THE CITY METROPOLITAN 
LAW COURTS. 


The proposed municipal reform of London, which forms part 
of the political programe of the liberal government now in office, 
and is amongst the measures promised at the beginning of the 
current session, involves, amongst other vast changes, the trans- 
formation of the system of courts administering criminal and 
civil law throughout the metropolis, with the exception of the 
high court. 

It is intended to sketch, as fully as the complicated nature of 
the subject will allow, the condition of things existing at 
present. 

There are two points to be borne in mind, if a clear idea of 
the matter is to be obtained. First, that the ‘‘ City,”’ the terri- 
tory of the corporation of London, is an area of only one square 
mile; secondly, that it is placed in the center of a larger metro- 
politan area of 118 square miles, forming part of the three 
counties of Middlesex, Surrey and Kent. 

In each of these areas there is an independent set of civil and 
criminal courts, each exercising jurisdiction only within its own 
bounds. We have therefore the courts, both imperial and those 
of the corporation, in the city itself, and the metropolitan imperial 
courts in the rest of the metropolis. If the legislation of the 
government comes into effect, these distinctions will cease, and an 
end be put to the local courts of the city, which have grown up 
there as customary courts, though legislation has been affecting 
them more or less for centuries. The smallness of the city area 
may be thought very disproportionate to the elaborate judicial 
system to be found there ; but it is to be remembered that, though 
it is so small, and though the population by day is only some 
37,000 of the 4,232,000 within the administrative county of 
London, which is under the control of the London County 
Council, yet that in the day time it is thronged with a population 
of over 300,000, is more crowded than the most crowded district 


ii 
ii 
4 
q 
q 
3 

i 

{ 


396 29 AMERICAN LAW REVIEW. 


in the rest of London, has a rateable value out of all proportion 
to its size, (£4,150,000 out of £32,200,000), forming the eighth 
instead of one one-hundred and twelfth of the whole, and enjoys 
a historic reputation for splendor and wealth which may be said 
without exaggeration to be worldwide. 


Court or Hustines. 


We will take the city courts, first beginning with the Court of 
Hustings, *‘ the court held in a house,’ whilst other courts in 
Saxon times were held in the open air. This court, though 
only nominally existing and having really become obsolete for 
ordinary judicial purposes, is connected historically with the two 
great civil courts of the city, the Mayor’s Court, and the City of 
London Court, in which most of the civil business of the city is 
now done. It was the first of all the city courts; and since most 
of the offices of the city corresponded to some county institution, 
so in very early times, e. g., in the days of Alfred the Great, 
when London received an ‘* Alderman’’ as its first municipal 
governor, it corresponded to the old county court or Court of the 
Shire; for London was always a county in itself, and was not 
subject to outside county jurisdiction. As the oldest court of 
record in the city, it at one time was the only court for settling 
disputes between citizen and citizen; but it lost its jurisdiction in 
personal actions so long ago as the reign of Edward I. when 
this was transferred to the Mayor’s Court and the sheriff’s courts, 
which latter the city of London court ultimately absorbed. 
Its jurisdiction over real actions went at a later date to the 
Mayor’s Court; but even as late as 1862, there may be found in 
Kerr’s edition of Blackstone, a form of declaration in an action 
of dower; and if we never hear of such an action there now, it 
may be said that since 1837 the action itself has become almost 
unknown in England. Even yet an ancient function of this 
court, the enrollment of deeds and wills, continues, though little 
or no use is made of it; but it is interesting, as having been, if 
not the origin, the oldest instance, of such enrollment and regis- 
tration as has become established in England. By the Court of 
Probate Act, 1857, the records of all courts having jurisdiction 
in testamentary matters were to be transfered to the principal 
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registry of the new Court of Probate, but the city resisted the 
attempt to carry this out in its own case, and the records of the 
Hustings Court still remain at the Guildhall: a collection of early 
wills which, in point of numbers and antiquity, is said to be 
unequalled by any in the kingdom. 


Tue SaHerirr’s Courts. 


These courts have practically retired from business, though as 
late as 1860 a book of their procedure was published. They 
form a curious case of survival of a kind which the city is pro- 
lific in. There were from very early times two customary courts, 
one for ‘**the Poultry Compter,’’ the other for *‘ the Giltspur 
Compter’’ — Poultry and Giltspur are still two districts of the 
city — compter being an old word having something to do with 
the well-known compt, the old form of count. Their jurisdic- 
tions extended to actions of debt and all other personal actions 
within the city and its liberties; also to actions founded on city 
customs and acts of common council. They sank into the con- 
dition of a small debts court, most of their business going by 
statute to the mayor’s court. What remained was transacted 
by a judge, who held the two judgeships in his single person. 
When he was appointed judge of the city of London court in 
1867, which took over all the remaining business, he retained 
one of these and resigned the other. The one resigned has been 
vacant ever since, but the theory of the corporation is that 
nothing has interfered with the existence of these ancient courts. 


Tue CHAMBERLAIN’s CouRT. 


The chamberlain of the city is an officer of the very greatest 
antiquity and importance. His functions are chiefly financial, 
but we have only to do with him here as the judge of a court 
which has a time-honored jurisdiction over city apprentices. In 
the time of Edward VI., the court had more to do, doubtless, 
in hearing and determining disputes between them and their 
masters, and complaints on the part of the masters themselves. 
It now exercises its jurisdiction concurrently with the police 
courts; but the masters, who take apprentices under indenture 
according to the custom of London, it is said, prefer it to the 
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police courts when their apprentices require admonition or cor- 
rection. Sir William Harcourt, in 1882, when he was preparing 
on behalf of a liberal government a bill for the reform of the 
city, received a petition signed by many large city firms express- 
ing their desire that the court should continue to exist. Their 
liking is easily understood, as the court possesses by custom 
much more power over apprentices than any statute gives to 
police magistrates. It can imprison in many cases where the 
magistrates cannot; and it can send to gaol for three months, 


whereas, when the magistrate can do so at all, he is limited to 
fourteen days. 


Borovucu Court Anp BaILiwicK OF SOUTHWARK. 


By a charter of Edward III, in 1327, the village of Southwark, 
in the County of Surrey, now a parliamentary borough of the 
metropolis, was granted to the citizens of London for their use 
and benefit forever, in consequence of felons, thieves, and male- 
factors escaping from the city into Southwark, where they could 
not be followed by the ministers of the city. Two hundred 
years later another charter extended their jurisdiction, appoint- 
ing the city lord of the manor, giving it the assize of bread, 
wine, and victuals, and the empanelling of men to serve upon the 
city juries. Two coroners were appointed and the lord mayor, 
recorder, and aldermen, were constituted justices of South- 
wark, Here we have another obsolete court; yet the South- 
wark sessions are still held, though the proceedings are purely 
formal; and jurors are still summoned, though they are informed 
there will be no business to transact. The lord mayor also 
summons the Manorial Court at intervals; the recorder holds a 
separate appointment as high steward, and receives a nominal 
salary of £79 per annum; but the other officers receive no emolu- 
ment. The coroner for Southwark is the only real functionary ~ 


now surviving who has duties to perform; and the coronership 
of Southwark is held along with it. 


Tue Coroner’s Court. 


The lord mayor is by custom the coroner for London, but the 
officiating coroner is elected by the Court of Common Council. 
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This right was purchased from Edward VI. for £7,000. His 
jurisdiction includes the city (with the Temple), Southwark, 
and the Thames opposite the city. He performs the usual 
duties of the ‘* crowner’s quest,’’ and in addition he holds fire 
inquests. All fires in the city are reported to him daily, which 
have occured the previous day throughout the metropolis; and 
from this report he extracts particulars as to those within the 
city, and holds his inquest if he deems it necessary. 


Sirrincs AT Nist Prius oF THE JUDGES oF THE HicH Court. 


Many early charters, beginning with one in the reign of Henry 
I., declared that the citizens of London should not be compelled 
to plead without the walls for any plea. 

The superior courts of law had, however, at least a concur- 
rent jurisdiction with the city courts, and hence it was necessary 
that their sittings should be held within the city walls. It 
became customary therefore for the king’s judges to sit at cer- 
tain periods, both in and out of term, as courts of nisi prius in 
the city. In this we have the origin of the Guildhall sittings 
where the most important commercial business in England was 
transacted, until the jurisdiction acts put an end to them, in order 
that all trials might be held in the new courts of justice. About 
two years ago, in the midst of the alarm at the serious decrease 
of the city’s commercial business, the Guildhall sittings were 
resumed; but they have proved a cruel disappointment to those 
who thought it had fallen off through being crowded out by 
other actions in the High Court. After their brief resurrection 
they have again given up the ghost, and the purely commercial 
business from the city, whatever there may be of it, will be 
assigned to the new commercial court which has just been con- 
stituted, and which is now at work with rules of procedure more 
summary and flexible than those of the ordinary courts. 


Tue Mayor’s Court. 


We now come to the really * live’’ courts of the city. The 
Mayor’s Court is entitled to first consideration, in honor of its an- 
tiquity and the important nature of its business, combined ; as also 
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from the fact that if the recommendations of the commissioners 
are adopted, and its jurisdiction extended over the whole of the 
metropolis, one of the most important steps will have been taken 
in the process by which the High Court has been gradually 
deprived of its business and the bar of its privileges. At present 
it has concurrent jurisdiction with the High Court in common law 
actions of contract, tort and ejectment, and has also the same 
equitable powers in ordinary suits as the Chancery Division, no 
matter what the amount may be, provided that in both cases the 
whole cause of action arises within the city. 

To extend this territorial jurisdiction over the whole metropolis 
would be to strike a terrible blow at the High Court, and set up 
the most formidable rival it has ever had. The effect on the 
bar of the High Court would most probably be equally serious; 
for, almost without any doubt, advocacy would be thrown open 
to solicitors as well as to the bar. Whenever in these days an al- 
teration is effected in the territorial jurisdiction of an old court, 
or new courts are created, the exclusive privileges of thebar are 
certain to be disregarded, and solicitors empowered to act as 
advocates. This happened some fifty years ago in the case of 
the modern county courts which first began the encroachment on 
the business of the High Court and its bar. In the Mayor’s Court 
already solicitors have obtained a limited privilege of audience. 
They have no right to be heard on the trials of issues of law or 
fact in open court, and parties must appear there in person or by 
counsel, which means members of the bar; but in all other pro- 
ceedings they may appear by their solicitors. Since the early 
days of the county courts, solicitors have grown enormously in 
influence and prestige, and in their demands to share the privi- 
leges of the bar; so that it is impossible to imagine any such 
changes as contemplated, being made in the constitution of the 
Mayor’s Court, without their demanding the same rights of advo- 
cacy that they now have in the county courts. There would be 
no limit, in this case as in that, as regards amount, and the terri- 
torial jurisdiction would extend over a population equal to that 
of Scotland. They would not be content with so little as they 


obtained in 1852, when their present position in the Mayor’s Court 
was fixed. 
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Prior to that year, what seems now a strange system was in 
force in this court, though it was not wholly unknown elsewhere. 
The advocacy of the court was done by a small privileged band 
of monopolists, eight in number. Four of them were counsel 
known as common pleaders, and no ‘* foreign counsel ’’ could be 
heard unless those had been first retained. The other four, clerks 
or attorneys, had enjoyed their exclusive right of practicing from 
times ‘* whereof the memory of man ran not to the contrary,’’ 
and in the year 1852 three of them had paid for their privileges 
from £3,120 to £9,000 from the previous holders of the office, 
who, on alienation, had to pay a fine of £60 to the corporation. 
There is no information obtainable as to the amount at which the 
common pleader’s monopoly was valued. The system was put an 
end to by a decision that under an act passed in 1846 all attorneys 
at common law and solicitors of the court of chancery, had a 
right to be admitted to practice in all inferior courts, and that 
the Mayor’s Court was an inferior court, and therefore subject 
to the jurisdiction of the High Court, which it had previously 
been denied to be. 

The jurisdiction of the court is not wholly confined to causes 
of action arising in the city. Where a debt or damage is claimed 
under £50 no plea to the jurisdiction is allowed, provided the 
defendant, or one of the defendants, resides or carries on busi- 
ness within the city or its liberties, at the time when the action 
is brought, or lived or carried on business there within six 
months before action was brought; or if the cause of action 
arose there in part. 

Though the lord mayor and all the aldermen are the nominal 
judges of a court, whose proper title is ‘* The Court of our Sov- 
ereign Lady the Queen, holden before the Mayor and Aldermen 
of the City of London,’’ the recorder became by custom the 
sole judge; and in 1857 the common sergeant was enabled to sit 
there in his absence. But the duties of these two officials were 
too multifarious to admit of their regular attendance at the 
Guildhall. Especially their service is required as criminal judges 
for the Old Bailey sessions; and since 1873 the business has 
been mostly done by an assistant judge with a salary of £1,500 
VOL. XXIX. 26 
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a year. The recorder’s salary is £4,000, the common sergeant’s 
£2,000 a year. 

The practice and procedure, which were like that of the Queen’s 
Bench before the Judicature Acts, have been brought into 
considerable similarity with that of the High Court; the fusion 
of law and equity has taken place in the Mayor’s Court too; so 
that it would start upon its new career with all the most recent 
improvements. 

The corporation is justly proud of the high quality of its court 
and its juries, which latter being drawn from the chief commer- 
cial centre are probably better than any other court in the king- 
dom; of the list of eminent judges who have presided over it, 
amongst whom are Barons of the Exchequer, Masters of the 
Rolls, and Lord Chief Justices innumerable ; of thefact that a long 
list of other eminent judges and counsel have received their early 
forensic training there; and that it is still as notable a seminary 
as ever for those who are in training to succeed them. 


Tue or Lonpon Covurr 


Except so far as its history is connected with the sheriff’s courts, 
as before stated, this court does not, like the Mayors Court, owe its 
existence to time, and the growth of custom; but it is the creature 
of a statute passed in 1867, which dealt in general with the 
county courts. These are inferior courts with jurisdiction over 
most common-law actions, but not all, up to £50, or, on removal 
from the High Court, up to £100; in equity up to £500; 
with winding up of companies, up to £10,000 capital; and in 
bankruptcy, as well as over certain special classes of business, 
such as friendly societies windings-up, and actions under Em- 
ployers Liability Acts, which are allotted to them and not dealt 
with in the first instance in the high courts. These county 
courts are locally distributed into districts; of these eleven are — 
in the metropolitan area outside the city, and forty-seven are 
provincial courts, spread over the rest of England. Each judge 
has a salary of £1,500 a year, and holds his office ad vitam aut 
culpam. Broadly speaking, the City of London Court is the 
County Court of the city, with certain special features distinguish- 
ing it from the others. One of them is that its judge, now 
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known as Mr. Commissioner Kerr, from his being, by virtue of 
his former position as judge of the Sheriff’s Court, in the com- 
mission for holding the Old Bailey sessions, has a salary of 
£2,400 ayear. At present the office is in a state of transition. 
Until 1888 the judge was appointed by the corporation. Any 
future judge will be appointed by the Crown, as in other county 
courts. The salary is still fixed and paid by the corporation ; 
the subordinate officers are also appointed by it. Usually the 
County Court jurisdiction only extends over cases where the 
defendant is resident or carries on business in the district of the 
court; but a plaintiff in the City of London Court has the ad- 
vantage of suing his defendant there if the latter has, or has 
had ‘* employment’ in the city within six months of the action. 
It is one of the peculiarities of ‘ city life ’’ that tradesmen often 
only knew their customers as employés of some firm, and not 
the slightest idea of their private addresses. This court is also 
one of the twenty-three county courts which have a jurisdiction 
in admiralty, not co-extensive with that of the High Court, but 
limited in ways analogous to the limitations imposed upon them 
in other matters; it is by far the largest of them. 

According to a return for 1891, the yearly average amount 
sued for in respect of admirality matters in other county courts 
was only £1,443, while in the city of London court it reached 
£25,895. In other actions the amount sued for in this court was 
£197,343. Since 1890, it has wound up companies with gross 
liabilities amounting to nearly £4,000,000, though amongst 
these was to be reckoned the phenomenal case of the Liberator 
Building Society, whose affairs are associated with the name of 
the notorious Jabez Balfour. The liabilities of this society 
amounted to over £3,000,000. In fees the court pays over to 
the corporation £20,000 per year, and its net value is about 
£4,000. The proposals of the commissioners in regard to its 
future is, that it shall in the meantime be handed over to the new 
corporation, until a scheme can be devised for making it an im- 
perial court, like the other county courts. 

As we have said, being on the whole really a county court, 


there is no customary privilege of sole audience in favor of the 
bar. 
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CrounaL Courts. 


CentraL Court or OLp BarLey.— We now come 
to the courts in which the criminal business of the metropolis is 
transacted; but we must make a preliminary explanation as to 
the ordinary administration of criminal law in indictable offenses, 
leaving out offenses treated summarily before police magistrates 
or justices of the peace sitting in what are called petty sessions, 
There are three classes of such courts; the lower courts, held 
by the judges of the High Court on their circuits three or four 
times a year, where are tried all classes of offenses committed in 
the counties included in the circuits; the Courts of Quarter Ses- 
sions; and-the Central Criminal Court. 

The second of these classes get their name from the fact that by 
the statute of 2 Henry V.,C 4, the justices of the peace who had 
been appointed in 1327, by Edward III., to take the place of the 
old peace officers, high and low, from the Lord Chancellor down ° 
to the tithing-man, were directed to make their sessions four 
times in the year at certain feasts or quarter days. Their local 
jurisdiction is defined in the commission of the peace by which 
they are appointed, and there are never two counties in one com- 
mission; though there frequently are divisions of counties, such 
as Ridings, as in Yorkshire, and lesser divisions in other coun- 
ties, which have a separate commission. Moreover, there are a 
certain number of towns which are counties in themselves, 
** counties corporate’’ of which London, as we have seen, is 
one; or others which, as municipal corporations, have had a com- 
mission of the peace assigned to them; and these hold their 
quarter sessions like the counties, but under the presidency of a 
judge appointed by the Crown called the recorder, who takes the 
place of the justices, and is a barrister of at least five years stand- 
ing, and holds office during good behavior. His duties do not 
occupy usually more than three or four days each session. He 
is usually in active practice at the High Court bar. 

Before the great Local Government Act of 1888, the quarter 
sessions managed the administrative business of the counties ; 
but all this has been transferred to the county councils, the 
elected and representative bodies which now cover the face of 
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the whole country. Since then they have been almost wholly 
courts of criminal law, and they have two functions. First, they 
are courts of appeal from the justices who, in the petty ses- 
sional courts throughout the country, exercise a summary juris- 
diction. This appellate jurisdiction is not inherent in them, but 
depends entirely on statutes which have been passed from time 
to time during centuries, as one offense after another was 
handed over to be dealt with summarily. The Summary Juris- 
diction Act 1879 for the first time, however, introduced a general 
power of appeal to quarter sessions in one particular class of 
cases, viz.: when a sentence of imprisonment, without the option 
of a fine, is imposed upon a person who does not plead guilty. 
And the offenses treated at petty sessions include, not only crimes 
which by common law would be felonies or misdemeanors, but 
such matters as orders for maintenance of illegitimate children, 
offenses against the liquor laws, the public-health acts, highway 
acts, and so on; in short, all the breaches of regulations made . 
necessary by the complex conditions of modern life — and in 
most of these cases the statutes give the right of appeal. 

In the next place, the quarter sessions have jurisdiction, con- 
ferred upon them by their commission of the peace, to try offenses 
presented to them by indictment, which, in the great majority of | 
cases, are sent to them from the petty sessions, where a prelimin- 
ary inquiry has been held, for the purpose of ascertaining whether 
or not there are good grounds for committing the person, charged 
with an indictable offense, to take his trial at the quarter sessions, 
or, it may be, if the assizes of the judges are held before the 
next quarter sessions, at the assizes —a matter of convenience. 
If the justices in petty sessions commit, the prosecutor is bound 
in recognizances to prosecute the indictment. In theory, without 
such commitment, an indictment may be presented to the grand 
jury directly by any prosecutor, but that is rarely done; and in 
certain classes of cases it cannot be done at all without safeguards 
which it is unnecessary here to detail. Formerly, with the ex- 
ception of perjury and forgery, the criminal jurisdiction of the 
quarter session, in regard to the nature of offenses, was unlimited ; 
and as late as 1815 a prisoner was indicted for murder at a quarter 
session. But the jurisdiction was always very rarely exercised, 
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and such cases were reserved for trial before the judges of assize, 
Since 1828 it has been specifically limited; and now a long list of 
the most serious kinds of crimes excepts from the cognizance of 
the quarter sessions all but the more ordinary offenses for which 
the punishment of penal servitude may be awarded, for a term 
usually of about five years. Other crimes are dealt with in the 
country at large by the judges on their circuits, or, over an area 
in which the metropolis is included, at the Central Criminal Court, 
which is the court of most extensive criminal jurisdiction of the 
country, with the exception of the Queens Bench Division, in 
which, however, indictments are only rarely presented; that 
court mostly only exercising its powers as the controlling court 
over all others. 

The city of London, being, as above stated, a county in itself, 
held its quarter sessions by virtue of various charters dating 
from 1462. Previously the Folkmote and the Hustings Court 
had inquired into and determined all felonies. So also it was 
visited by the judges to hold their assizes; and in a charter of 
Edward III. in 1327, it was provided that the lord mayor should 
be one of the judges of gaol delivery for Newgate, which has 
been since 1188 a city prison. The remaining part of the several 
counties over which the metropolis has since extended possessed 
the machinery of quarter sessions already described. In that 
portion of this metropolitan area consisting of the city, the 
county of London governed by the London county council, and 
parts of Middlesex, Essex and Kent, the Central Criminal Court 
has been established with a jurisdiction over a population of 
5,260,680. All indictable offenses arising within the city are 
now sent for trial to this court; to which are also sent offenses 
committed in the rest of the area not triable at quarter sessions. 
For offenses of which the quarter sessions can take cognizance 
there are, for the county of London, the London sessions; for 
Middlesex, the Middlesex sessions; and for Surrey, the Surrey 
sessions. The parts of the above mentioned counties not 
included in the district of the Central Criminal Court have quarter 
sessions, and the circuit courts, in the usual manner. 

The court was established in 1834, the lord mayor, the lord 
chancellor, all the judges of the High Court, the dean of arches 
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(the principal ecclesiastical court of first instance, the privy 
council being the appellate court), the aldermen, the recorder, 
the common serjeant, the judges of the sheriff’s courts, and any 
retired judges, or others whom the Crown may appoint, are the 
judges. They sit under a general commission directed to the 
Central Criminal Court, the lord mayor being the first named in 
it; the present commission dates from 1881. The commission 
authorizes any two of such judges to try all treasons, murders, 
felonies and misdemeanors, committed within the jurisdiction of 
the court; also any which might be heard and determined under 
any commission of oyer and terminer for London and the 
counties above mentioned, or gaol delivery for Newgate. Under 
this is included any offense committed within the jurisdiction of 
the admiralty of England. Indictments found at sessions of the 
counties before mentioned may also be removed by certiorari for 
trial, inthis court. Moreover, any indictment for felony or mis- 
demeanor committed out of its jurisdiction may, by order of the 
Queen’s Bench Division be removed by certiorari into it for 
trial, if it shall appear to the court that the interests of justice 
demand it. So that it has not unfrequently happened that 
criminals against whom strong popular feeling existed in their 
own localities, have been tried at the Old Bailey. The most 
notorious example was Palmer the poisoner, who was tried there 
in 1856, and after a trial of twelve days found guilty and taken 
back to the county gaol of Stafford to be executed. Indeed, the 
act itself was passed to meet his special case, and has been, in 
consequence, ever since known as, and called, Palmer’s Act. 
This court is thus the greatest criminal court of the kingdom 
with regard to jurisdiction, except the Queen’s Bench Division ; 
and altogether the busiest in regard to the quantity and ‘< qual- 
ity ’’ of the crime which passes through its docks. Its sessions 
are held twelve times a year at least, and last usually eight or 
nine days, during which four courts set. One of the judges of 
the High Court sits in one court, the recorder in another, the 
common sergeant in a third, the judge of the City of London 
Court, who is, as has been said, the judge of the sheriff’s courts, 
and therefore in the commission ex-ofticio, in the fourth. The 
aldermen also attend her majesty’s judge, or the recorder, but 
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their judicial functions are only nominal, and they take no real 
part in the proceedings; though they and the sheriffs in their 
antique costume add to the picturesqueness of the show; and 
amongst other old customs they preserve the presentation of 
huge bouquets of flowers to the judges; a relic of the times when 
odorous herbs were kept in court as a prophylactic against gaol 
fevers. It should be added that all cases involving capital pun- 
ishment are tried by the High Court judge only, and that the bar 
alone has the privilege of advocacy. 

The present gaol of Newgate which adjoins the court in which 
the trials are held, has been built about 120 years, and, when the 
Central Criminal Court Act was passed, was one of the prisons in 
which the sentences of convicted prisoners were carried out; and 
after the act it continued to be one of the prisons of the new 
district, and remained so till 1877, when it ceased to be used for 
any purpose but the temporary detention of prisoners awaiting 
their trial; or, in cases of capital punishment, their execution, 
which is in the hands of the sheriffs of the city. 


Tue Crtry anp THE Courts. 


The Central Criminal Court, the quarter sessions, and the cir- 
cuit courts may be compared to mills which receive the grain to be 
ground from these courts of summary jurisdiction and prelimin- 
ary enquiry. The city has two: the Mansion House Justice 
Room, held in the official residence of the lord mayor; and the 
Guildhall Justice Room, held in the ancient Guildhall of the city. 
The metropolitan courts are 14 in number, and the magistrates, 
each of them qualified as a member of the bar, receive £1,500 a 
yearas salary, with the exception of the magistrate at Bow Street 
Police Court, the largest of them, and where alone extradition 
offenses are heard, who receives £1,800 a year. In contrast to 
this, the business, of the city courts is transacted by the lord 
mayor and aldermen, who perform the duties without salary. 
Another distinction is that the Crown has no power to remove these 
aldermen from the commission of the peace, as they are justices 
by virtue of their office; though it both appoints and removes 
in the other case. There is not so much business of the ordin- 
ary police type done in these city courts as in some of the met- 
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ropolitan courts; but, on the other hand, there are many im- 
portant cases due to the commercial character of the locality, 
such as larcenies by clerks and servants, embezzlements, falsifi- 
cation of accounts, conspiracies, large bank forgeries, offenses 
under the Merchandise Marks Acts, and other commercial crimes 
ona large scale; and probably more depositions are taken in 
them than any other court in London, with the exception of 
Bow Street. 

In addition to the above described class of work, these courts . 
hold special sessions under the acts for the licensing of the sale 
of intoxicating liquors; and there is another class of business, 
such as the settlement and removal of paupers and pauper 
lunatics, which it is not necessary to do more than mention as a 
general indication of magisterial duties. Most of the advocacy 
done in the police courts is in the hands of solicitors, though 
not infrequently barristers are briefed in special circumstances. 

With this we think is completed, in a general form, the descrip- 
tion of the judicial system, outside the High Court, which exists 
for the transaction of the civil and criminal business of the 
metropolis. We conclude with the recommendation of the com- 
missioners not hitherto mentioned. They advise thatthe recorder 
should become the chairman of quarter sessions for the city and 
the county of London, which would become one unified body 
under their scheme; that the present chairman of the quarter 
sessions for the county of London, the common serjeant, should 
be deputy recorder, each with power to hold a court of quarter 
sessions by himself, and that power should be taken for the new 
corporation to petition the Crown for the appointment of addi- 
tional deputies as occasion might arise, It is recommended that 
the recorder should in future be appointed, as in other boroughs, 
by the Crown. Finally, that the Central Criminal Court should 
continue as at present, except that the aldermen should no longer 
be included in the commission. 


Grorce H. Knorr. 
MIDDLE TEMPLE, LONDON. 
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NOTES. 


Darius H. Prycrry.—The Chicago Legal News for March 2, pub- 
lished a portrait and brief sketch of our valued contributor, Darius H, 
Pingrey. Although he is but fifty-four years of age, he has a Mosaic 
beard, which is quite white, and is a man of the finest intellectual cast 
of countenance. Our readers know that he is a close thinker and careful 
writer. He ought to be on the Supreme Bench of Illinois. 


History AND DicEst OF ARBITRATIONS TO WHICH THE UNITED States 


HAS BEEN A Party.— Last year the two Houses of Congress concurred 
in the following joint resolution :— 


That there be printed the usual number of copies of a history of the inter- 
national arbitrations to which the United States was a party, together with a 
, digest of the decisions rendered in such arbitrations, and that, in addition to 
said usual number, there be printed and bound in sheep one thousand copies 
for the use of the Senate, two thousand copies for the use of the House of 
Representatives, and one thousand copies for the use of the Department of 
State; said history and digest to be printed under the editorial supervision of 
John Bassett Moore, and the editing to be paid for out of any moneys in the 
Treasury not otherwise appropriated, on the direction of the Secretary of 
State, at a price not to exceed two thousand five hundred dollars, which sum 
is hereby appropriated, and is to be in full payment for said work, except the 
cost of printing and binding the same. 


Prof. Moore is understood to be actively engaged on the work at the 
present time. It is a subject for congratulation that so important a 
work has been placed in entirely competent hands. 


DeatH oF Francis F. Marsury.— On the 12th of March, in the 
Superior Court of New York, in the city of New York, Hon. David 
McAdam, J., delivered a short but touching address upon the occasion 


of the death of F. F. Marbury. In the course of his remarks, he 
said :— 


Mr. Marbury was a great lawyer in every sense that term implies. I speak 
knowingly, for I entered his office as clerk forty years ago, and was with him 
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daily for five years thereafter. When I began my clerkship he was about forty 
years of age, and in the full zenith of his powers. Prior to that he had been an 
Assistant United States District Attorney under Benjamin F. Butler (the 
father of the present William Allen Butler), who with John Duer and J. C. 
Spencer, was a reviser of the statutes enacted in 1830. He had been a member 
of the law firms of Butler & Marbury, Mason & Marbury, and Bushnell & Mar- 
bury. As referee he determined many important controversies, and was 
counsel for many large corporate and private interests. During the panic of 
1857 ex-Governor (then counselor) Samuel J. Tilden was a constant visitor at 
his office, and many other men of prominence called upon him for advice. 

Mr. Marbury was a pleasant speaker, always entertaining, and particularly 
captivating with a jury. He was an able and reliable counselor, a warm friend 
and most companionable associate, and in those days of legal giants, had but 
few superiors. No one could be more trustworthy. Those who knew him 
reposed the utmost confidence in him, respected his judgment and followed it 
in safety. He never betrayed a trust or neglected a duty. 

The deceased was a son-in-law of the late Vice-Chancellor McCoun. He 
had an interesting family, most of whom, however, left life’s struggle before 
his departure for the final home. For the last twenty years he had been the 
honored counsel in this city for the British Government. Preferring private to 
public life, he repeatedly declined nomination for judicial office. Full of years 
and full of honors, he has been taken from us. Peace to his memory. The 
clerk will be directed to enter this brief tribute upon the minutes of the court 
as the last token of respect to departed worth. 


RivaLs ON THE Bencn.— The Supreme Court of California may justly 
fear for its laurels. The reputation it has laboriously built up by its 
startling methods of interpreting whole clauses out of the written 
statutes and reversing the principles settled by a long line of precedents 
is in danger. 

It is to be admitted in behalf of our Supreme Court that such masterly 
exploits as the decision in Hunt v. Ward, the two contradictory decis- 
ions in the Sharon case, the somersault in the Wallace Grand Jury case, 
and others that might be mentioned, cannot well be surpassed. Yet the 
latest ruling of the Wisconsin Supreme Court is one that may well put 
our judges on their mettle. 

The brief summary of the case telegraphed to the press may not cover 
the points with legal accuracy, but the facts are substantially as follows : 
A was convicted for murder and sentenced to imprisonment for life. 
B thereupon married A’s wife, conviction of felony with life imprison- 
ment divorcing the parties to a marriage under the Wisconsin law. A 
appealed to the Supreme Court, which granted a new trial and set aside 
the judgment of conviction. A thereupon had B arrested for adultery. 
of which he was convicted. The Supreme Court now reverses this con- 
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viction also on the ground that A’s conviction granted an absolute 
divorce, and that B’s marriage was therefore legal. The court has thus 
declared (1) that A was not convicted — the law being violated in the 
trial no conviction could be had, and the verdict was set aside; and (2) 
that A was convicted —for only a lawful conviction could work a 
divorce under the statute. 

It will be agreed that this sets a mark in the way of extraordinary 
decisions that it is difficult to pass. Yet every loyal Californian will 
stake his money on our own Supreme Court. We cannot doubt that it 
has the ability to make a showing that will put the puny jurists of the 
Badger State in the position of mere tyros in the art of making the law 
a jest for the groundlings.— San Francisco Examiner. 


Dogs THE APPROPRIATION OF LEASED PREMISES ABATE THE PAYMENT 
or Rent.— We call special attention to the carefully considered article 
of Mr. Taulane, of Philadelphia, upon this subject, published in the 
present number. Mr. Taulane had occasion to investigate the subject 
in connection with proceedings to condemn land for the site of the new 
United States Mint building in Philadelphia, and he was struck with the 
diversity of opinion among the courts on the question, and with the 


extent to which the courts had been deflected from the line of obvious 
justice by following, or attempting to follow, the technical lines of the 
law of real property. Instead of treating it on the broad ground of 
contract, they treated it on the narrow consideration whether a partial 
expropriation by the State of the demised premises is an eviction or an 
eviction pro tanto; and, concluding that it was not, they have fallen 
into the’double error of paying the tenant in one installment, as com- 
pensation to be rendered for the appropriation of his interest, a sum of 
money equivalent to the value of his interest in the portion of the 
demised premises which was taken. On the other hand, they leave him 
under the liability of continuing to pay full rent during the term of the 
lease. This, in many cases, works the grossest injustice to the land- 
lord; since it enables an insolvent tenant to pocket a nice round 
sum paid for the admeasurement of a portion of his interest in the 
demised premises, after which he abandons the remaining portion, and 
perhaps abandons the country also, and refuses to pay further rent. 
Some of the courts, as Mr. Taulane points out, have under the stress 
of justice, escaped from this miserable doctrine, but none of them 
on the correct theory. That theory is that this question should 
not to be treated at all with reference to the technical law of real 
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property, but should be treated upon the simple ground of a contract 
which has been made between two persons, by which, for a considera- 
tion to be paid in further installments, one of such persons surrenders 
to the other the possession and enjoyment of a certain piece of land; 
that the contract contemplates the continued use and enjoyment of the 
property by the lessee; and that the parties in making it, do not have 
in mind, and consequently do not provide against, the contingency of 
the very subject-matter of the contract being destroyed by the act of 
the State; that when it is so destroyed by the act of the State, the con- 
tract should be regarded as having been determined pro tanto by a vis 
major; so that, to the extent to which it is so determined, the payment 
of the consideration for which the possession and use of the land has 
been surrendered, should be abated. It is necessarily a part of this 
theory that, in the condemnation of the land for public purposes, only 
the interest of the owner of the fee should be valued, and that compen- 
sation should alone be paid to him,— the compensation of the tenant 
accruing in the proportionate abatement of successive installments of 
rent. The rule against which Mr. Taulane contends is one of the many 
rules which afford cumulative proof of the fact that the law of real 
property, which we were so unwise as to import from the mother 
country, bristles with technicalities, every one of which is a menace to 
justice. 


Manpamvs To Compet Rartroap Companies TO OPERATE THEIR 
Roaps Durinc a Srrike.— During the recent strike of the employés 
of the Brooklyn Trolley Railroad Companies, the strikers, while by acts 
of trespass, violence and even murder, preventing others from taking 
their places, and operating the roads, although an abundance of unem- 
ployed men stood ready to do so, resorted to an ingenious attempt to 
end the strike in their favor, by procuring from Judge Gaynor, one of 
the judges of the State court of nisi prius in Brooklyn, a mandamus 
against the railway companies to compel them to do what they could not 
do, notwithstanding all the protection which the State afforded them,— 
operate the roads in the face of the resistance offered by their striking 
employés. Nearly all the comments which we have seen on this 
decision, both lay and legal, have been unfavorable to it. If the decis- 
ion had been carried to its logical result, the corporations, and we 
suppose their managing officers, would have been guilty of contempt 
of court in refusing to obey the mandate of the court, procured at the 
instigation of the strikers, although their inability to obey it was due to 
the conduct of the strikers themselves. An armed body of strikers, 
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-on the one hand, prevents a railway company from operating its road, 
and at the same time procures an order from a court of justice compel- 
ling railway companies to operate it. It is perfectly plain that the result 
of such a use of legal process would be to enable a body of strikers, 
without any reference to the merits of the strike, to call in the aid of a 
court of justice for the purpose of bringing such coercion to bear upon 
the corporation as to render their strike successful. If this were the 
law the innocent stockholders — and we suppose that it is not yeta 
crime to be a stockholder in a corporation — would indeed be placed 
betwixt the devil and the deep sea. 


A Corporation Rippen Prorie.— Judge Gaynor has, however, ‘‘ done 
the State some service’’ in a letter to the State Board of Mediation 
and Arbitration, of New York, by drawing public attention to the 
extent to which the people of that great State have, through the care- 
lessness of their legislature and the subserviency of their judiciary, 
become a corporation-ridden people. We have drawn attention to the 
subject several times in this publication, so far as it touches the decis- 
ions of the Court of Appeals of that State. We have noted the extent 
to which judicial complacency allows the citizens of New York, to 
become incorporated under the laws of some remote State like West 
Virginia, to acquire corporate privileges in New York, to become for 
judicial purposes, ‘‘ foreign corporations’’ therein, thus transforming 
themselves, chameleon-like, from natural citizens of New York into arti- 
ficial citizens of West Virginia, thus enabling them to litigate all impor- 
tant matters between themselves and citizens of New York in the courts 
of the United States, defrauding courts of their own State of their rightful 
jurisdiction overthem. Inaletter referred to, Judge Gaynor calls atten- 
tion to the fact that the Brooklyn City Railroad Company, up to about 
three years ago, had three millions of bonded indebtedness and three mil- 
lions of stock. When the road changed from horse power to electric the 
bonded indebtedness was increased to six millions and the capital was ex- 
tended and increased to twelve millions of dollars. It was then leased for 
999 years to a little street road, called the Brooklyn Heights Railroad, 
which had a capital of two hundred thousand dollars, and a mile or less of 
track running to the Wall street ferry. In the agreement it is said that 
the Brooklyn Heights Railroad Company agreed to pay interest at six 
per cent on the six millions in bonds, and ten per cent on the twelve 
millions in stock, of the Brooklyn City Railroad Company capital. 
Subsequent to this lease, a corporation was formed under the laws of 
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the State of Virginia, in March, 1893, called the Long Island Traction 
Company, which had a capital of thirty million dollars. This company 
obtained possession of the Brooklyn Heights Company and of the leased 
lines. This, in short, is the history of the Long Island Traction Com- 
pany. Judge Gaynor, in speaking of the action of this corporation, 
says: ‘‘ But it is said that all these transactions were strictly lawful. 
I admit it. They were in strict accordance with statute laws, as any 
court would have to decide. But what of that? Is the law always 
right in what it permits? If that were so, we would never need to 
change. Jesus was tried in an august court, and convicted according 
to law; and in our own day and generation the poor fugitive slave, 
Dred Scott, was taken and remanded back into human slavery by the 
Supreme Court of the United States in strictest conformity tolaw. The 
one occurrence did not retard the moral growth of the human race ; nor 
did the other postpone the coming liberation of the slave. The human 
race is moving forward, and does so chiefly by making laws and condi- 
tions better. To say that a thing is done according to law, or that 
there is no law forbidding it, does not always relieve it from 
moral odium. The transactions which I have called your attention 
to are not singular to Brooklyn. Their like are to be found in nearly 
every locality inour country. They have come to be the order of the day. 
In place of being checked by laws, they are often fostered by laws. If 
this condition were to continue, what the end would be no one who has 
studied over causes and effects in history can fail to perceive with clear 
vision. The prime object of government is to promote distributive 
justice, and thereby make the governed stable and content, and no gov- 
ernment which does not do this may, in the nature of things, long endure. 
That our government, through the instrumentality of the people, educated 
in our common schools, is not to fail in this in the end, is not to be 
doubted, though it may not be perceived in the present political out- 
look. There is no jealousy against wealth in this country. On the 
contrary, those who accumulate wealth in any legitimate calling, pro- 
fessional, mechanical, mercantile, agricultural or other, are subjects of 
emulation and honor. When I was a boy, if a farmer got along so that 
he could afford to paint his house we all respected him; and if he got | 
along still further, we honored him more; and all my life I have seen 
the same feeling prevalent in this country. It is wealth got by this 
means and by that, by trick and device, but all the while according to 
law, which is under the ban of the splendid intelligence and moral sense 
of the people of this country. In the immediate dispute which led to 
the conflict between the companies and the men, I see nothing worthy 
of serious attention. The dispute was too small not to have been settled 
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easily, except for the inflamed condition which I have described to you, 
brought on by the attempt to create vast inflated wealth on the one side, 
being met by justly aroused uneasiness and apprehension on the other. 
Under healthy conditions, the dispute would not have lasted an hour, if 
it arose at all. I remind you that in the case of the other two large 
companies here the same dispute was settled at once. Until the cause 
is removed it is idle to try to prevent the effects. I submit this in the 
hope that it may promote thought and do some good.’’ 


A Wuirrrmc-post Brrt.— A bill to re-establish flogging as a punish- 
ment for certain offenses has been introduced in the legislature of New 
York and defeated, though a respectable vote favored it. The New 
York Law Journal argues against it; but its arguments do not seem to 
us conclusive. We have passed into the age of drivel in government, 
in literature, and in many other respects; and one of the instances of 
that decadence was the abolition of the whipping-post. There are cer- 
tain criminals and certain crimes for which physical pain will afford the 
only adequate punishment and the only certain deterrent. The whip- 
ping-post ought to be administered to a man that maltreats his wife or 
his child, or that inflicts wanton and cruel pain upon man or beast, or 
that is guilty of any degrading or loathsome offense. The whipping- 
post should be applied to that class of prisoners to whom imprisonment 
is not a terror, but a coveted asylum. We have tried for some fifty 
years to get along without the whipping-post, and public opinion has 
been steadily turning in favor of it in view of our experience of trying 
to do without it. The same is true in countries where capital punish- 
ment has been abolished. Besides, the whipping-post has the advantage 
of public economy. It costs money to feed a criminal while he is in 
the county jail, and honest people have to bear the expense; but it 
costs very little to give such a wretch a good flogging and let him go. 


New Unirep Srares Crrcurr Jupces.— Congress at its last session 
authorized the appointment of an additional circuit judge for the 
Seventh Circuit, which includes Chicago, and for the Ninth Circuit, 
which includes San Francisco. The President appointed for the 
Seventh Circuit, John W. Showalter of the Chicago bar, and for the 
Ninth Circuit, Hon. Erskine M. Ross. Judge Ross, at the time of his 
appointment, was judge of the United States District Court for the 
Southern District of California. He had previously served a term on 
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the Supreme Bench of California. Judge Showalter was, at the time 
of his appointment, a practitioner at the Chicago bar. He is spoken 
of in the Chicago Legal News as an ‘‘ able, thoughtful and industrious 
lawyer.’’ There were other candidates more distinguished; among 
them Hon. William M. Springer, member of the House of Representa- 
tives, defeated of re-election in the recent political cyclone ; John Mayo 
Palmer, son of Senator Palmer, and the present corporation counsel of 
the city of Chicago; Judges Wall and Shepard of the Appellate Court 
for the appellate district, which includes Chicago; and Judge Gross- 
cup of the United States District Court. We suppose that one reason 
why Judge Grosscup was not promoted was that he is a Republican in 
politics. 


Are Jcupces Averse To Criticism? — Recently the editor of the 
National Corporation Reporter addressed a letter to many of the judges 
of the highest courts, requesting a reply to these two questions: 
‘* Are the members of the American judiciary averse to a fair and just 
criticism of their judicial labors?’’ ‘‘ When, where and how is this 
criticism to be conveyed to the court?’’ Many of the judges have 
responded to this inquiry, and the general purport of their responses 
has been that judges are not averse to criticism, provided it is fair and 
just, and based upon acareful consideration of their work ; and further, 
that reputable legal journals and text-books afford a good means for the 
conveyance of such criticism. Judge Dent, of the Court of Appeals of 
West Virginia, adds that ‘‘ critical courtesy should require that a 
marked copy should be furnished him whose opinion is the subject of 
criticism.’’ So far as we have read these replies, by far the best one 
comes from one of the ablest, most upright and fearless judges upon 
the Federal bench, Hon. Henry Clay Caldwell, President of the United 
States Court of Appeals for the Eighth Federal Circuit. It is as 
follows :— 

St. Louis, Mo., February 19, 1895. 
Editor National Corporation Reporter: — You ask me two questions, namely: 
‘“‘ Are the members of the American judiciary averse to a fair and just criticism 
of their judicial labors?” and “‘ When, where and how is this criticism to be 
conveyed to the court?” 

First, no judge dare say he is averse to “a fair and just criticism ”’ of his 
judicial work, but the critic and the criticised rarely agree as to what is “ fair 
and just”’ criticism. The judges are usually thin-skinned, and the criticism 
that the judge criticised would applaud, would as a rule be too weak and 
pointless to be of any value. If a judge has not erred, he ought not to be 


criticised at all, and if he has erred, the criticism ought to be forcible enough 
to demonstrate his error. 
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By “ fair and just criticism ’’ I do not mean the splenetic utterances of a dis- 
appointed suitor or lawyer, or the denunciations of the mental dyspeptic whose 
sole business in life is to find fault, or the sneers of the legal Pecksniff, nor do 
I take any account of criticism based on the refinements and technicalities of 
pleading, that is a mere legal fencing over the husks of the law, and not worth 
considering. 

The criticism that is “‘ fair and just ’’ and worthy of the name is that which 
comes from enlightened public opinion, and a free press, and has relation to 
questions affecting the rights and interests of the whole body of the people. 
Upon questions of this kind, and upon politico-judicial questions, the whole 
body of the people have a right to be heard, on the hustings and through the 
press. Upon such questions laymen are as competent to criticise as lawyers. 
Some of the ablest and most convincing criticisms of judicial opinions on this 
class of questions have been spoken and written by laymen. 

The law is not the subtle and mysterious thing some judges would have the 
people believe. One possessed of good common sense and a strong sense of 
justice will never get very far from the law on any question, and will not get 
away from it at all, if the law is what it ought to be. 

Merited criticism of judicial work has performed a valuable office in days 
gone by, and it is just as useful and necessary now as it ever was. It played 
an important part in reforming the manners and opinions of the English judges. 
If we would know how much it accomplished, we have only to go back a little 
way into history. 

On the trial of the Seven Bishops for simply exercising the right of petition 
for redress of grievances, Justice Allybone said to the jury: ‘‘ Then I lay this 
down for my next position, that no private man can take upon him to write 
concerning the government at all; for what has any private man to do with the 
government if his interest be not stirred or shaken? Jt is the business of the 
government to manage matters relating to the government. It is the business 
of the subjects to mind only their own properties and interests.’’ The jury 
had the courage and good sense to disregard this charge and the Bishops were 
acquitted. 

Could any criticism of the charge of the judge in this case be too severe? 
And the judge did the same or worse in Penn’s case, in Hone’s case, in Lilburn’s 
case, and in scores of other cases that might be mentioned. When the jury in 
Lilburne’s case, in spite of the peremptory instructions of the judges, which 
were based on Justice Allybone’s views of the rights of the citizen, returned a 
verdict of ‘‘ not guilty,’’ the reporter tells us the people broke out in such wild 
applause as ‘‘ was never heard in Guild Hall, which lasted about half an hour 
without intermission, which made the judges for fear turn pale and hang down 
their heads.” 

If the English judges could have had their way, and had been exempt from 
the manifestations of popular displeasure and the merited criticism of the 
public press, their bigotry and their efforts to browbeat juries into the 
tyrannical measures of the Crown would have continued for an indefinite period. 
That they were not able to continue their practices was due to the independence 
and courage of juries and a fearless and enlightened press. 

The judicial, no more than any other department of the government, is 
above or beyond criticism. There is probably no department of the govern- 
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ment which makes so many mistakes, and no department which stands more in 
need of the “fair and just criticism” of an enlightened public opinion and a 
free press. A large share of the time of Appellate Courts is taken up with 
the correction of their own errors and the errors of other courts. 

Second, the criticism should be made in that form best calculated to correct 
the error. It may be made by lawyers in argument in the courts, on the public 
platform and through the press. As a rule the latter mode will be found most 
effective. By the press I mean of course all of the forms that printed matter 
assumes. No matter how made, I am satisfied after thirty years’ experience 
on the Bench, that it will “‘ be conveyed to the court.” 

Henry C. CaLDWELL. 


Wuart 1s THE ‘‘ Monroe Doctrine.’’— The dispute between Great 
Britain and Venezuela with regard to the international boundary line 
between the territories of the two countries, and the recent action of 
Great Britain in demanding and enforcing the payment of an indemnity 
by Nicaragua for arresting and banishing the British Vice-consul and 
certain other British subjects at Bluefields,— have led to a great deal 
of inconsiderate talk and bluster in the newspapers of this country 
concerning what is called the ‘‘ Monroe Doctrine.’’ Very few, even of 
the editors who have written upon this subject, seem to know what 
the Monroe Doctrine really is; but most of them seem to think that it 
issome sort of declaration of our national policy, made by President 
Monroe, which obliges us to stand at the back of any of the republics 
of this continent, in any dispute with an old-world power, no matter 
what the merits of the dispute may be. Nothing can be further from 
the fact. The extent of the Monroe Doctrine is that it is the policy 
of the United States (1) not to interfere in the internal affairs 
of the governments of the old world; and (2) not to allow 
those governments to interfere with republics which have been estab- 
lished upon this continent, so far as to suppress their republican 
institutions or to attack the integrity of their territory. There was 
nothing whatever in the Monroe Doctrine which required President 
Cleveland to interfere when the British made their demand upon 
Nicaragua for the payment of an indemnity of fifteen thousand pounds, 
for the imprisonment, maltreatment, and banishment of their 
consular agent and other subjects. Our own citizens have been 
maltreated by those petty, half-civilized governments, in a similar 
way, and we would have acted under similar circumstances as Great 
Britain did, though possibly without the same commendable vigor and 
decision. If we are right in our understanding of the Monroe doctrine, 
it was an infraction of that doctrine for Napoleon III. to attempt to sup- 
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press the Mexican Republic, to erect a throne on its ruins, and place an 
European prince on that throne. We resented that interference as an 
infraction of the Monroe doctrine, but could not actively oppose it 
while our hands were tied with our own great civil war ; but as soon ag 
the crafty French emperor saw that our rebellion must collapse, and 
that the great armies which were struggling for the preservation of the 
Union would, as soon as released from their toils, face his battalions on 
the Rio Grande, he discreetly withdrew them, and left his protegé, 
Maximillian, to his fate,— an act which more than all others, contributed 
to the overthrow of his own dynasty. It will be remembered that, soon 
after the close of our civil war, we had massed on the left bank of the 
Rio Grande, an army of observation, numbering near forty thousand 
men. That meant that we intended, if necessary, to enforce the Mon- 
roe doctrine. Turning now to the case of Venezuela, it is charged that 
Great Britain has been continually encroaching upon the territory of 
that small Republic, and that she insists on still another slice. We are 
not acquainted with the merits of this controversy; but if, after a full 
investigation of it by our political authorities, it is found that this is 
not an effort on the part of Great Britain to reclaim or maintain her 
own possessions, but that it is an effort on her part to encroach upon 
the possessions of a smaller power, then it will be our duty in uphold- 
ing the so-called Monroe doctrine, and to interfere by force if neces- 
sary. It may be added that the so-called Monroe doctrine, while not 
established as a principle of international law, is so firmly embedded in 
the minds and hearts of the American people, that it may be regarded 
as an essential part of American patriotism. This being so, any politi- 
cal party that neglects it in a clear and plain case, must inevitably go out 
of power. In order to a correct understanding of what this so-called 
Monroe doctrine is, we subjoin certain extracts from the Seventh 
Annual Message of James Monroe, President of the United States, dated 
December 2, 1823, which have lately been published by our department 
of State.! 


* * * * * * * * > * * * 


At the proposal of the Russian imperial government, made through the min- 


ister of the Emperor residing here, a full power and instructions have been 


transmitted to the Minister of the United States at St. Petersburgh, to arrange, 
by amicable negotiation, the respective rights and interests of the two nations 
on the northwest coast of this continent. A similar proposal has been made 
by his Imperial Majesty to the government of Great Britain, which has likewise 
been acceded to. The government of the United States has been desirous, by 
this friendly proceeding, of manifesting the great value which they have inva- 


1 State Papers, First Session, Eighteenth Congress. 
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riably attached to the friendship of the emperor, and their solicitude to culti- 
vate the best understanding with his government. In the discussions to which 
this interest has given rise, and in the arrangements by which they may ter- 
minate, the occasion has been judged proper for asserting, as a principle in 
which the rights and interests of the United States are involved, that the 
American continents, by the free and independent condition which they have 
assumed and maintain, are henceforth not to be considered as subjects for 
future colonization by any European powers. 

It was stated at the commencement of the last session, that a great effort 
was then making in Spain and Portugal, to improve the condition of the people 
of those countries, and that it appeared to be conducted with extraordinary 
moderation. It need scarcely be remarked, that the result has been, so far, 
very different from what was then anticipated. Of events in that quarter of 
the globe, with which we have so much intercourse, and from which we derive 
our origin, we have always been anxious and interested spectators. The citi- 
zens of the United States cherish sentiments the most friendly, in favor of the 
liberty and happiness of their fellow men on that side of the Atlantic. In the 
wars of the European powers, in matters relating to themselves, we have never 
taken any part, nor does it comport with our policy soto do. It is only when 
our rights are invaded, or seriously menaced, that we resent injuries or make 
preparation for our defence. With the movements in this hemisphere, we are, 
of necessity, more immediately connected, and by causes which must be obvious 
to all enlightened and impartial observers. The political system of the allied 
powers, is essentially different in this respect, from that of America. This 
difference proceeds from that which exists in their respective governments. 
And to the defence of our own which has been achieved by the loss of so much 
blood and treasure, and matured by the wisdom of their most enlightened citi- 
zens, and under which we have enjoyed unexampled felicity, this whole nation 
is devoted. We owe it, therefore, to candor, and to the amicable relations 
existing between the United States and those powers, to declare, that we should 
consider any attempt on their part to extend their system to any portion of 
this hemisphere, as dangerous to our peace and safety. With the existing 
colonies or dependencies of any European power, we have not interfered, and 
shall not interfere. But, with the governments who have declared their inde- 
pendence, and maintained it, and whose independence we have, on great con- 
sideration, and on just principles, acknowledged, we could not view any 
interposition for the purpose of oppressing them, or controlling, in any manner, 
their destiny, by any European power, in any other light than as the manifest- 
ation of an unfriendly disposition towards the United States. In the war 
between these new governments and Spain, we declared our neutrality at the 
time of their recognition, and to this we have adhered, and shall continue to 
adhere, provided no change shall occur, which, in the judgment of the compe- 
tent authorities of this government, shall make a corresponding change, on the 
part of the United States, indispensable to their security. 

The late events in Spain and Portugal, show that Europe is still unsettled. 
Of this important fact, no stronger proof can be adduced than that the allied 
powers should have thought it proper, on any principle satisfactory to them- 
selves, to have interposed, by force, in the internal concerns of Spain. To 
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what extent such interposition may be carried, on the same principle, is a ques. 
tion, in which all independent powers, whose governments differ from theirs, 
are interested; even those most remote, and surely none more so than the 
United States. Our policy, in regard to Europe, which was adopted at an early 
stage of the wars which have so long agitated that quarter of the globe, never. 
theless remains the same, which is, not to interfere in the internal concerns of 
any of its powers; to consider the government de facto as the legitimate goy- 
ernment for us; to cultivate friendly relations with it, and to preserve those 
relations by a frank, firm, and manly policy, meeting, in all instances, the just 
claims of every power; submitting to injuries from none. But, in regard to 
these continents, circumstances are eminently and conspicuously different. It 
is impossible that the allied powers should extend their political system to any 
portion of either continent, without endangering our peace and happiness; nor 
can any one believe that our southern brethren, if left to themselves, would 
adopt it of their own accord. It is equally impossible, therefore, that we 
should behold such interposition, in any form, with indifference. If we look to 
the comparative strength and resources of Spain and those new governments, 
and their distance from each other, it must be obvious that she can never sub- 
due them. It is still the true policy of the United States, to leave the parties 


to themselves, in the hope that other powers will pursue the same course, 
* * * * * * * * 


Tue New York Law Review.— It affords us pleasure to acknowl 
edge the first number of this new venture in legal journalism. It is to be 
published monthly by the Cornell Law Publishing Company, of Ithaca, 
New York; but it is not to be, what might be implied from the name 
of its incorporated publisher, a mere law student’s journal. On the 
contrary, in an interesting review of legal journalism and legal journals 
in this country, in which it does us the honor to characterize us as 


‘** somewhat ponderous and stately,’’ it thus discloses its own raison d’ 
étre: — 


The New York Law Review assumes that there is still a very broad field 
for a solid monthly or semi-monthly law magazine addressed primarily to 
the business-like problems most likely to arise before the busy Jawyer, furnish- 
ing the strongest possible arguments pro and con upon unsettled problems, 
with the best judgment of the writer as to the true solution thereof; disentan- 
gling by clear and systematic presentation, questions which have been lately 
settled after much conflict and confusion; raising danger signals where, by 
reason of late legislation or novel decisions, the busy lawyer is in danger of 
being misled; but preserving always the necessary breadth of view by due 
attention to the philosophical and historical phases of the law, and to questions 
of legislative and constitutional polity. 


We find in this number a very learned and interesting article from 
E. J. Marshall, Esq., of Toledo, Ohio, on the subject of the liability of 
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railroad companies for injuries to employés caused by defective foreign 
cars, that is to say by defective cars which come from other railroads, 
in the well-known process of transferring goods and cars long distances 
over connecting lines without unloading. Mr. Marshall makes it clear 
that the railroad company discharges its duty to its employés when it 
provides for and causes to be made a competent inspection of such 
cars before requiring its employés to use them. But we challenge the 
opinion of Mr. District Judge Baker, in a Federal case,! that the duty of 
the railroad company is discharged when it employs sufficient, compe- 
tent and suitable inspectors, who are to act under proper instructions, 
rules and superintendence. The company is also responsible for the 
conduct of the inspectors whom it thus employs, and if, in making their 
inspections, they allow latent defects to pass unnoticed, through the 
exercise of a want of ordinary care and skill in their particular depart- 
ments of mechanical knowledge and service, then the company will be 
liable for any injuries happening to its employés through the failure of 
the vehicle, and, for stronger reasons, for any injury happening to its 
passengers. Perhaps this is what the learned judge really intends to 
say, because he adds: ‘‘ If it has furnished such inspectors, and if proper 
inspection is made, and due notice of defects has been given to the 
employé, its measure of duty is satisfied.’ It might be added, by 
way of reference to another branch of the subject not included in the 
paper of Mr. Marshall, the liability of railway carriers to their pas- 
sengers for injuries through defective vehicles, that the railway carrier 
is responsible for the negligence of builders and contractors who make 
and inspect his means of transportation, as much as though they were 
the carrier’s own servants; so that if his vehicle breaks down and a 
passenger is injured, he cannot defend an action for damages on the 
ground that the vehicle was purchased from a reputable manufacturer 
or that it was inspected by a reputable inspector in this particular branch 
of mechanics.2 There is alsoin the New York Law Review an article 
by Mr. F. C. Woodward, of Middletown, N. Y., whose learned article 
on the subject of Statutory Limitations of the Freedom of Contract 
between Employer and Employé, appeared in onr last number. There 
is also a valuable article by Mr. C. A. Collin, on Corporation Legisla- 


tion in New York, and another by J. B. Cassaday, of Madison, Wis., on 
the Power to Charter National Banks. 


1 Railroad Co. v. Myers, 63 Fed. Caldwell v. New Jersey Steamboat Co. 

Rep., at p. 799. 47 N. Y. 282; Carroll v. Staten Island 
2? Hegeman v. Western R. Corp., 13 R. Co., 58 N. Y. 126; Burns v. Cork 

N.Y. 9; s.c. Thomp. Carr. Pass. 160; &c., R.Co, Irish Rep., 13 C. L. 543. 
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Tue Income Tax Decision anp REHEARING.— On the 15th of April the 
Supreme Court of the United States rendered its decision (if such it 
can be called) in a case which had been brought for the purpose of 
testing the constitutionality of the recent act of Congress taxing annual 
incomes above $4,000. If we recall it rightly, the action was brought 
by a stockholder in a corporation, in the Supreme Court of the District 
of Columbia, in the form of a billin equity to enjoin the principal taxing 
officer of the United States, the Commissioner of Internal Revenue, 
from proceeding to execute the law ; that the decision of the court below 
was in favor of the validity of the law;! and that the question came 
before the Supreme Court of the United States on an appeal from that 
decision. The following are the conclusions, as drawn up by the Chief 
Justice, in which a majority of the court concurred: — 


(1.) That by the constitution Federal taxation is divided into two great 
classes: direct taxes, and duties, imposts and excises. 

(2.) That the imposition of direct taxes is governed by the rule of appor- 
tionment among the several States according to numbers, and the impositions 
of duties, imposts, and excises by the rule of uniformity throughout the United 
States. 

(2.) That the principle that taxation and representation go together was 
intended to be and was preserved in the constitution by the establishment of 
the rule of apportionment among the several States so that such apportionment 
should be according to numbers in each State. 

(4.) That the States surrendered their power to levy imposts and to regulate 
commerce to the general government, and gave it the concurrent power to levy 
direct taxes, in reliance on the protection afforded by the rules prescribed, and 
that the compromises of the constitution cannot be disturbed by legislative 
action. 

(5.) That these conclusions result from the text of the constitution and are 
supported by the historical evidence furnished by the circumstances surround- 
ing the framing and adoption of that instrument, as the views of those who 
framed and adopted it. 

(6.) That the understanding and expectation at the time of the adoption of 
the constitution was that direct taxes would not be levied by the general gov- 
ernment except under the pressure of extraordinary exigency, and such has 
been the practice down to August 15, 1894. If the power to do so is to be ex- 
ercised as an ordinary and usual means of supply, the fact furnishes an addi- 
tional reason for circumspection in disposing of the present case. 

(7.) That taxes on real estate belong to the class of direct taxes, and that 
the taxes on the rent or income of real estate, which is the incident of its owner- 
ship, belong to the same class. 

(8.) That by no previous decision of this court has this question been 
adjudicated to the contrary of the conclusions now announced. 


1 The decision of the court below, rendered by Judge Hagner, will be bound 
in 40 Cent. L. J. 1. 
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(9.) That so much of the act of August 15, 1894, as attempts to impose a tax 
upon the rent or income of real estate without apportionment is invalid. 

(10.) That the act of August 15, 1894, is invalid so far as it attempts to levy 
a tax upon the income derived from municipal bonds. As a municipal corpora- 
tion is the representative of the State and one of the instrumentalities of the 
State government, the property and revenues of municipal corporations are not 
the subjects of Federal taxation, nor is the income derived from State, county, 
and municipal securities, since taxation on the interest therefrom operates on 
the power to borrow before it is exercised and has a sensible influence on the 
contract, and therefore such a tax is a tax on the power of the States and their 
instrumentalities to borrow money, and consequently repugnant to the consti- 
tution. 


Upon the following questions the eight judges who took part in the 
decision (Mr. Justice Jackson being absent on account of illness), were 
equally divided : — 


(1) Whether the void provisions as to rents and incomes from real estate 
invalidates the whole act? (2) Whether as to the income from personal prop- 
erty as such the act is unconstitutional as laying direct taxes? (3) Whether 
any part of the tax, if not considered as a direct tax, is invalid for want of 
uniformity on either of the grounds suggested? 


The result of the unfortunate division upon these questions is under- 
stood to be, for the purposes of the particular case, to affirm the 
judgment of the court below. But as the real purpose of the action 
was to obtain the decision of the court, upon the question of the validity 
of the statute in all its parts and in all its applications, this division 
left the matter in a very unfortunate state. For example, if, in another 
Federal court, a similar action should be brought, and should be decided 
on these questions, contrary to the decisions of the Supreme Court of 
the District of Columbia, and, on another appeal, the Supreme Court of 
the United States should stand equally divided, it would again have 
the effect of affirming the decision of the court below; and the result 
would be that the judicial power of the United States would be 
exhausted in an endeavor to decide important constitutional questions, 
with the result of rendering two opposing decisions upon them. Hap- 
pily for the final disposition of these questions, Mr. Justice Jackson 
has been slowly recovering from what has been a prolonged, and from 
what threatened to be a fatal, illness. He was able to take his seat on 
the bench in time for a re-argument, before the close of the term, upon 
the question, as stated in the public press, whether a rehearing would 
be granted. That re-argument has now taken place, and if we may 
credit the press reports, it is doubtful whether any great question has 
ever been argued in that tribunal with greater learning and ability. As 
the result of the deliberations of the court after the re-argument has 
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not been made public at the time of this writing, and as the opiniong 
delivered by the justice on the previous argument, have not been pub- 
lished, it is too early to make any extended comments on the case. 

But a few reflections may not be out of place, and some of them are 
being brought home to the minds of the people by the lay press, with 
considerable force. The first is that this is not a case where the judi- 
cial branch of the government is called upon (as it may be under the 
statute) to aid the executive branch in the execution of this act of 
Congress. On the contrary, it is a case where the judicial branch of 
the government interferes with the executive branch, by enjoining it 
from executing an act of Congress passed to provide revenues for carry- 
ing on the government. So extraordinary will be the effect of the 
decision if it should result in a considerable obstruction in the execu- 
tion of the law, that it will lead to a deficit at the close of the present 
fiscal year of $50,000,000, and to a deficit of $4,000,000 a month 
thereafter. 

A second reflection is that the power which the Supreme Court of 
the United States is called upon to exercise, in enjoining the executive 
branch of the government, was never granted by the constitution, but 
was seized, or, as some of the lay press in politely discussing this 
matter, have said, was ‘‘ assumed.’’ In no other country in the civilized 
world does the judicial branch of the government dare to lay hold upon 
the executive and obstruct it in the execution of an act of the legislature. 
If the president in this instance were to elect to go forward and execute 
this law in all its parts, the judiciary would be helpless ; for the judiciary, 
as was pointed out by Chief Justice Taney in the Messenger case, 
exercises only a moral power, and cannot execute its decrees in the face 
of the opposition of the executive. Indeed, the president appoints the 
marshals, the very officers by which, if at all, the Circuit and District 
Courts of the United States must execute their decrees. The power of 
the court to exercise the extraordinary jurisdiction involved in arrest- 
ing the execution of this law by the executive branch of the govern- 
ment, rests therefore entirely upon the assent of that branch of the 
government, which assent is yielded in conformity with public opinion. 
These observations are of equal force, whether the injunction is, in 
form, directed against an officer of the executive branch of the govern- 
ment, or whether it merely an injunction, procured by a stockholder, 
restraining the directors and officers of his own corporation from com- 
plying with the law ; the effect in either case is the same — an obstruc- 
tion, by the judicial, of the executive branch of the government, in 
collecting the revenues without which the government cannot be carried 
on. If the judicial branch of the government had been called upon to 
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assist in executing the statute, its position would have been plainly 
different; for then the judges would have been entitled to say: ‘‘ Here 
is the constitution — the paramount law— which we are sworn to 
support; and here is an act of Congress in conflict with the constitu- 
tion, which we are not sworn to support; and therefore we must yield 
our support to the constitution, and must refuse to aid in the execution 
of a law which violates it.’’ 

This brings us to a further reflection, which is, that in the early 
stages of our constitutional development, when the power to set aside 
legislative acts on the ground of their being opposed to the constitution, 
was first seized by the judicial branch of the government, it was freely 
admitted and constantly reiterated, that the power would never be 
exercised except ina plain and clear case of conflict between the statute 
and the constitution. But here is a case where the conflict is neither 
plain nor clear. What has hitherto appeared in our own columns on 
the subject proves this. The fact that the best lawyers in the country 
are divided on the subject proves it. The fact that the Supreme Court 
of the United States, after the best argument and the best opportunity 
for forming an opinion upon the subject, is hopelessly divided in respect 
of it, is the strongest confirmation of this fact. Indeed, it appears 
that in the convention which framed the constitution, when this clause 
was under consideration, the question was put as to the meaning of the 
expression ‘‘ direct taxes,’? and was not answered. A question upon 
which professional and judicial opinion is everywhere so hopelessly 
divided, is therefore a doubtful question. This being so, the ancient 
doctrine of this and other American courts, should lead the judges to 
stay their hands and refrain from overturning the statute as being in 
conflict with the constitution, and refrain from interfering with the 
executive department of the government in executing it. 

But this leads to the further reflection that that day and doctrine in our 
constitutional development have passed, and that the modern doctrine has 
come to be that almost every important piece of legislation must be submit- 
ted to the judiciary to ascertain whether or not it is constitutional before 
the executive officers of the government can proceed to execute it. 
Nay, we have reached the stage of constitutional development when 
acts of the legislature are set aside on economic and casuistic theories, 
and on the ground of being opposed to implied limitations upon the 
legislative power in every free government,— that is, upon limitations 
not found in any constitution, but found in the imaginations of the 
judges. It is said that, in the original argument in this income tax 
cuse, the court allowed itself to be harangued upon the economic feat- 
ures of the law,— questions with which the court had nothing to do. 
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Nay, it appears, at least from one of the opinions which was rendered, 
that the justice who rendered it proceeded with an imagination inflamed 
by the socialistic tendencies of the law, as involving an attack upon 
private property: considerations which lay totally outside the scope of 
his office as a judge interpreting the constitution. It is speaking 
truthfully, and therefore not disrespectfully, to say that some of the 
judges of that court seem to have no adequate idea of the dividing line 
between judicial and legislative power, and seem to be incapable of 
restraining themselves to the mere office of a judge. 


Tue Supreme Court or Samoa anv Its Cuter Justice.— The depart- 
ment of State, U. S. A., has not done a foolish thing in sending to the 
American Law Review Senate Ex. Doc. No. 97, 53d Congress third 
session; since it contains some rich things about the Supreme Court of 
Samoa and the Chief Justice thereof, communicated to the Secretary of 
State by the Hon. James H. Mulligan (not of the Mulligan Guards), 
United States Consul at Apia. It commences with a communication 
dated June 17, 1889, and ends with one dated February 16, 1893, and 
these contain a rambling, but curious history of the mixed government 
of that country, by England, Germany and the United States, and of 
the various revolutions, or attempts at revolution, which have there 
taken place. We do not undertake to follow them, nor do we under- 
take, from sheer want of knowledge, to convey to our readers any idea 
of the so-called ‘‘ Berlin Act,’’ under which that unhappy country is 
governed by three of the outside civilized (?) nations. It seems, how- 
ever, that the United States holds the fort, in virtue of the fact that it 
supplies the Chief Justice, and that, following the example of the courts 
of his own country, he arrogates to himself the exclusive power to 
judge for himself the extent of his own jurisdiction. In one letter to 
the foreign consuls, he enters his protest against certain conferences 
being held without notice in advance to him; and the consuls, in their 
reply, while disclaiming the purpose of ignoring him, and willing that 
he should be present as a private gentleman, deny his right to be 
present in his official capacity, in the following language: — 


After careful examination of every part of the Berlin general act in which 
the rights, powers, and jurisdiction of the chief justice are prescribed we are 
unable to perceive any right on the part of the chief justice to be present at 
such a conference, however agreeable it might be that he should be present, as 
a private gentleman, on a like or other occasion. 

The line of precedent, we beg leave to suggest, since the formation of the 
present government, is in support of the position here assumed; and we can 
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not admit that the friction which has been experienced and the difficulties so 
often encountered in the administration of the internal affairs of this kingdom, 
wherein, as you say, “ the lines of authority between different officials are, under 
the treaty, so obscurely defined,’? would have been lessened or avoided by the 
addition of yet another authority whose jurisdiction, in our opinion, is, in the 
midst of all the obscurity that may exist, clearly defined and limited to another 
and more exalted field. 

The Supreme Court, made up of but a single judge, is, under the treaty, 
invested in some sense with perhaps the most unlimited jurisdiction conferred 
upon any court in any country in connection with the various nationalities and 
in the large number of jurisdictions conferred upon it. We submit that each 
such jurisdiction is of a legal character, if we may so express it, and not 
political. 

We are aware that it is superfluous to remind you that the effort in every 
country, where the judiciary has been made an independent department of the 
government, has been to keep it separate from political entanglement. 

We do not believe that the three treaty powers, in the effort to provide good 
government for a people essaying feeble steps in the direction of a higher civil- 
ization, would disregarding all the experience of time, have fixed upon them a 
system repudiated long ago and conspicuously absent in their own constitutions. 
In our opinion the only instance where the authority other than purely judicial 
is conferred upon the chief justice, is set forth in section 8, article 3:— 

The chief justice may recommend to the Government of Samoa the passage of any law 
which he shall consider just and expedient for the prevention and punishment of crime 
and for the promotion of good order in Samoa outside of the municipal district and for 
the collection of taxes without the district. 

The adviser of the Samoan Government in all other questions is the president. 

The possibility that a political question may ultimately come in a legal form 
before the Supreme Court for adjudication is a controlling reason why the chief 
justice should be so situated as to deal with it impartially and free from any 
participation in its origin. — 

In conclusion, we beg to assure you that whenever you wish to have a con- 
ference with us we shall always, as heretofore, be glad and ready to comply 
with your request, but we can not, as stated before, acknowledge as justified by 
the treaty, your claim to be present as of right and heard at meetings of the 
consular representatives and the president when purely political affairs are 
under consideration. 


This is signed by the American, the English, and the German consul. 
Immediately following it is a semi-confidential letter addressed by 
Mr. Consul Mulligan to Mr. Secretary of State Gresham, as ‘* Dear 
Judge,’’ which contains some spicy reading about the aforesaid Chief 
Justice who demanded and was refused the right to participate in the 
political affairs of the island: — 


This so-called Chief Justice is a very pleasant and agreeable gentleman 
Nature has not been lavish with him in her gifts, and he is not up to the gauge 
of Daniel Webster. He is violently impressed with his own importance and 
authority, and the most melancholy feature about him is that he labors under 
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the impression that he is very smart. He is puffed up, consequential, and de- 
voted to the interest of Ide. He could wipe out eight-tenths of the pending 
litigation and prospective appeals by a prompt decision of the only real ques- 
tion of moment that he has or ever had before him, which is that under the 
eighth section of article 3. (4) He persistently postpones deciding it, and all 
in interest in such matters, such as lawyers and all others, except the commis- 
sioners, are along with him in it, for a decision would almost certainly mean a 
great falling off of contests and litigation. 

My notion is, unless he has a personal scheme or ambition behind it, that 
he knows his importance will be lessened like a collapsed balloon if he decided 
it in the only reasonable way it is susceptible of decision. It is the purpose to 
prolong the commission and after that to prolong litigation for the abortion of 
asupreme court, for if the land litigation were once in a rational manner 
cleared away, the powers and public would wake to the absurdity of labeling 
an ordinary justice of the peace with the title of chief justice, to which a pre- 
posterous salary, greaterthan that received by an American Senator, is attached, 
and whose duties would be confined to the trial of an occasional native for 
hooking bread fruit, to be unduly punished if perchance the theft happened to 
take place on a German plantation, and then prosecuted for perjury for having 
made a confession. 

I shall lay before the Department in the proper time and way the fact that 
this Vermont attorney, who speaks of having ‘‘consented’’ to accept 
his present position, has construed to his own advantage, which seems 
is to be first love, the eighth section of article 3 of the treaty, where- 
in he is authorized to ‘recommend legislation. He has _ actually 
“recommended ”’ and secured the enactment of a law depriving the king, who 
is, I think, at least his equal in ability and to whom the treaty provides in the 
president an adviser and coadjutor, of the pardoning power, save by his con- 
sent. In this connection I earnestly invite your attention to my dispatch No. 8 
by this mail. It presents to a lawyer a curiosity and explains to a degree the 
existence of the lacteal fluid in the cocoanut. 

I have read Mr. Vice-Consul Blacklock’s vehement defense of the late chief 
justice made to the Department, and I doubt if it presents public opinion here 
as fully as it does Mr. B.’s kindness of heart. 

Iam ata loss to understand how one could come to any other estimate of 
the gentlemen, when, notwithstanding his insistence on an additional allowance 
of $1,000 for traveling expenses which gave so much annoyance, he is said on 
good authority to have made part of his journey with his family by means not 
well calculated to entitle one to claim an extra allowance. 

I protest I have no rupture with Mr. Ide, he has been all courtesy to me, but 
the grasping petty ambition is so acute, the humbug so apparent that I feel it 
a duty in this way to convey to your eye alone, for your correct understanding, 
the impression of a mere stranger, free of all friction or entanglement. 

I have no personal end to serve, for I would not remain in this sweltering 


solitude, where a 15-cent lunch costs more than a Delmonico dinner, for all 
these islands. 


How Col. Mulligan could find time to send such long dispatches, 
seeing, as he subsequently states in this dispatch, that his typewriter 
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‘js in bad shape from rust, with which this climate attacks all metal,”’ 
we can hardly understand ; but we note the official formality with which 
he gives notice in advance that he shall hereafter make a requisition for 
a new typewriter (not one of flesh and blood). He discloses the fact 
that there is but one typewriter ‘‘ in this kingdom,’’ and that is his. 
‘-There is a prevailing custom here by which, in the consular board, 
Mr. Biermann keeps the records, Mr. Cusack Smith (English) does the 
work of a secretary, and this consulate makes the copies (duplicated by 
typewriter).’’ How the Chief Justice succeeds in writing his long opin- 
ions without the aid of a typewriter, Col. Mulligan does not explain. 
We received one of them a year or so ago, and found it an exceedingly 
sound and good one. We intended to print it, but could not find the 
space. It is plain to us that a judge capable of writing such an opinion 
is not the small-minded man that this garrulous counsel would have his 
official chief believe. 


Diectinc Verpicts. ——- We clip the following from the New York 
Law Journal: — 


The following account of a recent trial in the city of Chicago appeared in 
the New York Times of January 17th, 1895:— 


CHIcaGO, Jan. 16. — A jury in the United States Courts created a sensation to-day by 
defying Judge Seaman, and refusing to bring in a verdict in accordance with the Court’s in- 
structions. The case at issue was the $25,000 damage suit of Marie Cahill, a girl who was 
ranover and crippled in 1892 by an engine of the Chicago, Milwaukee and St. Paul Rail- 
road, on the leased tracks of the Stock Yards Company. In charging the jury, Judge 
Seaman told them the evidence showed that no responsibility attached to the defend- 
ant; that it was the lessee of the tracks of the Stock Yards Company, upon which com- 
pany devolved the responsibility of providing a proper crossing at the point where the 
accident occurred. He instructed them to return a verdict for the defendant. One after 
another the jurors arose and said: 

“Your Honor, I cannot render such a verdict.” 

Judge § ’s face b flushed. He gazed at the rebellious jurors for a mo- 
ment and then told them to go into the jury room and agree upon a verdict. As the jury 
were filing out of the room, ex-Judge Prendergast, for the plaintiff, said: 

“This is the most remarkable proceeding I have ever witnessed. I desire to take 
exception to the charge of the court to the jury. The court has no right to command 
the jury to render a verdict for the defendant. The jury is the sole authority in this 
matter.” 

At 2 o’clock the jury returned, and the judge addressed the jurors in relation to 
his instructions, explaining that the case had become a matter between the court and the 
jury, and his instructions had been to find for the defendant as a matter of law. The 
Judge’s talk was vigorously objected to by Mr. Prendergast, the court allowing the excep- 
tions. Finally, Judge Seaman announced that each juror would be called, one at a time, 
to give his verdict. ° 

All the jurors except one announced their previous finding for the plaintiff, but con- 
sented to find for defendant under protest. Mr. Clayton, the juror who refused to find 
for the defendant, was committed to the custody of the marshal in contempt of court. 

After a recess the jury again returned, but Juror Clayton reiterated his former state- 
ments, and said that, with all due respect for the court, he could not return a verdict for 
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the defendant. Mr. Prendergast then endeavored to induce the court to nonsuit the case 
or dismiss the jury, such action to be considered as equivalent to a verdict returned in 
response to the court's order, with the stipulation that the action was taken under the 
plaintiff's protest. This the court decided to do. 


In connection with this incident it may be well to repeat some suggestions 
contained in an editorial in this journal, for April 27th, 1894: 


The question arises whether it would not be worth while to change the practice in 
this respect, and have the judge nominally as well as actually order judgment without 
going through the formality of having the jury find a verdict under the court’s direction. 
The court of course, really assumes the responsibility for the judgment, and it is theoreti- 
cally anomalous to resort to a compulsory act of the jury to perfect it. Even though the 
true status of the transaction be explained, jurors will constantly get into the box who 
object to being made passive instruments for accomplishing a result of which they dis- 
approve. The ordering of a verdict is in reality a resort to a species of legal fiction, and 
the average American citizen is adverse to doing things by indirection. Then there is 
always the chance of striking a juror of fanatical temperament, who will make a matter of 
conscience of a very small thing, and take the position that hissense of duty, under his 
oath, will not permit of his joining in a verdict to him apparently against the merits of the 
controversy, even though it be understood that the matter is going off on a pure question 
of law. Thorough conscientiousness and the feeling of responsibility are not to be dis- 
couraged in jurors, and perhaps it would be just as well to abolish the practice by which 
in certain cases they act as mere puppets. The proposed change ts not a very important 
one, but while the old practice continues instances of friction are apt to arise which might 
as well be avoided. 


We are glad to say that the learned editors of the AMERICAN Law Review! 


approve of our suggestion, using this language after a careful discussion 
fortified by many illustrations: 


A much better way is for the legislature to change the rules of procedure so as to 
allow the judge, instead of making use of the jurors as dummies to return a verdict where 
they are not allowed to deliberate, and in the making of which they have no part whatever, 
to direct a judgment without the intervention of the jury. 

Our editorial above referred to was suggested by a trial in April last before 
Chief Justice Dally, in the Court of Common Pleas, in which several members 
of a jury, who had been directed to find a verdict, signed a protest against 
the action of the court. Disagreeable episodes of this kind are constantly 
occurring, and it would be unfair to seriously punish recalcitrant jurors. The 
AMERICAN Law REview contends that “it is incompatible with the respect 
which is due from the bench to the jurors to attempt to force them to rendera 
verdict against their wills.” The system of directing verdicts is theoretically 
anomalous, and, as so many instances of practical inconvenience have recently 
arisen, a change in the practice would seem to be a serious necessity. 


New Works on Rest Prorerty.— Messrs. Banks & Brothers, of 
New York, have announced a three-volume work on the law of real 
property, by James M. Kerr, Esq., of that city, whose previous works 
on the law, and numerous contributions to the legal periodicals, have 
made his name familiar to the profession. We also understand that 
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Messrs. Houghton, Mifflin & Co., of Cambridge and New York, are 
now stereotyping a work on the same subject, by Leonard A. Jones, 
Esq., one of the editors of this Review, whose previous works on 
property law have placed him in the front rank of legal writers.— 
D. Tu. 


Tue Case OF THE UNITED STATES AGAINST THE STANFORD EstaTE. — 
The United States, through its attorney-general, recently commenced 
a suit in equity, in the Circuit Court of the United States at San Fran- 
cisco, against Jane L. Stanford, executrix of the last will of Leland 
Stanford, deceased, to recover the amount alleged to be due from the 
estate of Senator Stanford in regard of his liability as a stockholder in 
the Central Pacific Railroad Company. The bill is signed by L. D. 
McKisick, an old and very capable and distinguished lawyer, in whose 
hands the interests of the government will be entirely safe. Judge 
McKisick was for three years a member of the Supreme Court Commis- 
sion of Tennessee, and one of his colleagues was Hon. Howell E. Jack- 
son, now a justice of the Supreme Court of the United States. 

The bill proceeds simply on the ground of charging the estate of the 
late Senator Stanford with a liability as a stockholder in the Central 
Pacific Railraod Company, under the constitution and statute laws of 
California, existing when the aid was extended by the United States to 
that company. It recites in detail the organization of that company, 
and the manner in which and the extent to which Senator Stanford 
became a stockholder therein; and also recites the organization of the 
Western Pacific Railroad Company, and the manner in which and the 
extent to which he became a stockholder therein; and recites the con- 
solidation of the Western with the Central Pacific Railroad Company. 
It recites the presentation of the claim of the United States to the 
defendant, as executrix of the late Senator Stanford, and her rejec- 
tion of the same. The bill does not proceed, to any extent, upon 
the proposition which has been put forth in the public prints, that the 
four principal stockholders of the Central Pacific Railroad Company are 
personally liable for a fraudulent diversion of the assets of that com- 
pany into their own hands through the device of contracting with them- 
selves at exorbitant rates for the building of its road. It proceeds 
simply and nakedly upon the ground of charging the Stanford estate 
with the liability of the decedent as a stockholder under the constitu- 
tion and laws of California. The nature of that liability has been 
elsewhere referred to in our ‘‘ Notes’’ in the present number. It is 
simply that of original undertakers or partners, with the exception that 
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each stockholder is liable for no more than his proportion of the debts, 
and is not liable to make up the deficiencies caused by the insolvencies 
of other stockholders. This liability, under the settled law of Cali- 
fornia, is a liability concurrent with the corporation, and the creditor may 
sue either or both to enforce it. In other words, the constitution and 
laws of California make every contract by which a corporation becomes 
indebted, the original contract of those who were, at the time of 
making the contract, its stockholders, as well as the contract of the 
corporation itself. 

A demurrer has been filed to this complaint, and it will probably have 
been argued before this reaches the eyes of our readers. This demurrer 
is signed by Russell J. Wilson and Mountford S. Wilson, and the names 
of Frs. E. Spencer and John Garber are added as counsel. These are 
all distinguished lawyers ; and it is quite plain that the interests of the 
Stanford estate will not suffer for the lack of proper legal assistance. 
This demurrer proceeds upon three grounds: 1. That the obligation in 
favor of the United States, which is alleged in the bill, is not a debt of 
either of said corporations (the Central Pacific Railroad Company and 
the Western Pacific Railroad Company), but that the only recourse of 
the government is ‘‘ to take the railroads of said corporations and for- 
feit the same,’’ etc. It is obvious that whether this ground of the 
demurrer is well taken will depend entirely upon the construction of 
the different acts of Congress accepted by the two corporations named, 
under which the aid was granted and received. 

2. That no valid or enforceable claim has ever been presented by the 
United States against the estate of the late Leland Stanford. This, it 
is obvious, raises questions depending, in part at least, upon the stat- 
ute of California relating to the presentation of claims against the 
estates of deceased persons; and we conjecture that one of these ques- 
tions will be, under what circumstances a claim may be presented 
which has not yet matured; and possibly there will be further questions 
as to what extent, if any, these statutes are binding upon the United 
States. 

3. The third substantial ground of the demurrer is laches, and the 
statute of limitations; and the demurrants plead especially the statute 
of limitations embodied in section 359 of the Code of Civil Procedure 
of California, which was the subject of the remarkable construction in 
Hunt v. Ward,’ which has been the subject of frequent comment in 
this publication.” 

Against this ground of demurrer, it will be argued that no laches can 
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be imputed to the United States, and that no State statute of limitations 
runs against it. It is conceived that the reply will be that the statutes 
in question, as construed by the Supreme Court of California, which 
construction is conclusive upon the Federal courts, is not a statute of 
limitations at all, in its application to a case where a credit is given to 
acorporation for a period of more than three years; but that in every 
such case it entirely cuts off the recourse of the creditor against the 
stockholders. That is the construction which the Supreme Court of 
California have lately put upon it; and the argument will be that as the 
plaintiff is claiming nothing more nor less than a right under the con- 
stitution and statutes of California, it can get no higher right than that 
constitution and those statutes, as construed by the highest judicial 
tribunal of California, give it. A case of such magnitude will hardly be 
allowed to rest with the decision of the court of first instance, which- 
ever way it is decided; and it is said that an appeal will go, not to the 
United States Circuit Court of Appeals, but direct to the Supreme 
Court of the United States. : 
The amount demanded by the United States is about fourteen mill- 
ions of dollars. If the action should be successful, this will have the 
effect of destroying the great university founded by Senator Stanford to 
perpetuate the memory of his unfortunate son. It is believed that Con- 
gress will interpose and prevent this result by releasing so much of the 
judgment as may be necessary to prevent the destruction of that noble 
public benefaction. At all events, the question of the effect of the 
result of that litigation upon the Stanford University is totally irrele- 


vant to anything that can come into the minds of the judges in the 
consideration of the case. 


Tae SupREME Court oF Catirornia AND Hunt v. Warp: A DEFENSE 
or THE Court: A Statute or Limitations WuicnH Commences TO Run 
AND WHICH CoMPLETES ITS CoURSE BEFORE ANY Ricut or ACTION 
ArtsEs. — The comments hitherto made in this publication! upon the 
remarkable decision by the Supreme Court of California in Hunt v. 
Ward,? seem to have stirred up quite a hornet’s nest upon the Pacific 
Coast. It will be recalled that in the second of these comments? we 
printed a communication from a California lawyer berating our ‘‘ East- 
ern simplicity,’’ and insinuating that Hunt v. Ward was a concocted 
case designed to pave the way for a decision in a Federal court in 
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favor of the stockholders of the Central Pacific Railroad Company, in 
any action brought against them by the United States. We did not 
make the charge ourselves, as some of the California papers have 
incorrectly stated, but, on the contrary, we repelled it, and argued 
against it. Our comments, in some way or other, fell under the eye of 
the editor of the San Francisco Examiner, the most widely circulated 
and influential newspaper on the Pacific Coast. The hint of our cor- 
respondent was taken up by the editor of that paper, and was made the 

. subject of a series of caustic and biting editorials, the last one of them 
headed ‘‘ The Milk in the Cocoanut.’? This brought down upon our 
heads what would have been a torrent of abuse if it had been published 
in a newspaper having a circulation large enough to make a torrent. 
But the champions of Hunt v. Ward chose to vindicate the Supreme 
Court of California in a small and weekly paper, issued in San Fran- 
cisco, called the Wave. In order that the Supreme Court of California 
and its decision in Hunt v. Ward may have a defense before the same 
audience in which the original criticism was made, we republish from 
the Wave (epithets, vituperation, and all), this defense : — 


The case of Hunt v. Ward, was an action brought by a private creditor to 
recover of defendant, Ward, his proportionate share of an alleged indebtedness 
of an insolvent private corporation, in which Ward was astockholder. De- 


fendant, among other things, invoked the statute of limitations as a defense; 
and it is upon the construction of this statute, which is applicable alone to pri- 
vate persons, wherein the court is charged with a species of judicial legislation 


which will estop a recovery by the National Government. Just how stupid, 
how absolutely inexcusable these charges are, will be apparent, at a glance, to 
any attorney who understands the English language and the law. Here is the 
“ garbling’’ of which the court stands charged: — 


THE STATUTE AS IT READS. 


This title does not affect actions 
against directors or stockholders of a 


THE STATUTE AS THE SUPREME COURT 
APPLIES IT TO THE CASE IN HAND. 


This title does not affect actions 


corporation to recover a penalty or for- 
Jeiture imposed, or to enforce a liability 
created by law; butsuch actions must 
be brought within three years after the 
discovery by the aggrieved party of the 
facts, upon which the penalty or forfeit- 
ure attached, or the liability was created. 


against * * * stockholders of a 
corporation * * * to enforce a 
liability created by law; but such 
action must be brought within three 
years after * * * the liability was 
created. 


The omission of the italicized words, which have no bearing upon 
the action under consideration, constitutes the sum of the court’s offend- 
ing; and gives license to unbridled ignorance to wag its witless tongue, 
and play with the honor of the Bench as though it were the simplest 


bauble. 


From the time of the horn-books down, it has been the practice 


of attorneys and the custom of the courts, in quoting a statute under consid- 
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eration, to omit all matter not pertinent to the case in hand — marking such 
omissions with asterisks to put the world on notice. This is a practice most 
conducive to clearness and brevity, and one which has received the sanction of 
the courts of every land. (We would not descend to these petty details were it 
not that the intense idiocy of the past discussions seems to demand it.) Thus, 
the first omission by the court is the word “ director.” It had no application 
to the case of Hunt v. Ward, for that was an action against a stockholder. The 
next omission is that of the words “‘ to recover a penalty or forfeiture imposed.”’ 
The action not having been instituted for the enforcement of either a “ penalty 
or forfeiture imposed,” these words were of no import to either plaintiff or 
defendant. The next omission, and the one which seems productive of so 
much pain to the Examiner, are the words “ after the discovery by the aggrieved 
party of the facts, upon which the penalty or forfeiture attached.” 

“ The California layman,’’ says the Examiner, ‘‘ must confess that this looks 
like a confirmation of the charges.’? Then God help the California layman! 
There was no charge of “‘ concealment’ in the case; no claim of ‘‘ discovery ;”” 
then in the name of sense why should the words be necessary to arrive ata 
decision of the case at bar? To the plaintiff and defendant in this case these 
words were as idle as the declarations of the Koran, and as senseless as the 
quasi-legal learning of the editorial jurist of the Monarch. Besides all this, 
at first blush, it would appear doubtful that the language could ever be made to 
apply to an action against a stockholder for obligation for sucha debt. There 
are three distinct liabilities mentioned in the statute: First — To a penalty; 
Second — To a forfeiture; Third — The primary liability for debt. 

The first two liabilities sound in tort. The facts upon which the penalty or 
forfeiture attached are things that may be hidden or concealed, and remain 
undiscovered by the aggrieved party for years. A beneficent, but perhaps 
loosely framed law, therefore, sought to prevent the wrongdoer from reaping 
advantage from his concealment and superior cunning; and to protect the inno- 
cent against the general operation of the statute. This was done by declaring 
that the statute should not begin to run as against the aggrieved person, until 
such time as he had been put upon notice of his rights, by discovery of the facts 
which had been concealed from him, and upon which he might base his cause 
of action. Who ever heard of a creditor to a contract discovering the facts 
upon which the liability of the debtor depended? 

There is still another view to be taken of this case, which is likewise abso- 
lutely unanswerable. It is elementary law that the Statute of Limitations does 
not run against the Sovereign, withoutits express consent. That old maxim of 
the law, Nullum tempus occurrit Regi obtains to-day in America just as it has in 
England for centuries; and neither statute nor decision of State Court could 
affect the right of the action of the Federal Government. Judge De Haven, in 
the case of Jatunn v. Smith, speaking of the Statute of Limitations, and deny- 
ing its applicability to the United States Government, in this same court “ that 
garbled another branch of this very statute to defeat the Government,’’ says:— 


There can be no doubt as to the correctness of the rule as thus declared. The general 
government is not subject to the jurisdiction of the State, and the latter is without power 
to prescribe the time within which the United States shall assert its rights in order to pre- 
serve them; and it must be regarded as settled that the statute of limitations of a State 
does not apply to the Government of the United States. 
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Does not this language stamp the editorial rant referred to, as imbecile; ag 
pernicious and damnable nonsense? So long as the constitution guarantees to 
the citizen the right to freely speak, write and publish his sentiments without 
any restrictions as to the quality of the sentiments, or the sanity of the citizen, 
we may expect just such thoughtless strictures as those of the Law Review and 
the Examiner. But we are not inclined to drop the matter without quoting 
further. The case of the United States v. Thompson, turned upon a statute of 
the State of Minnesota which barred actions ex contractu within a specified 
time. The court below had held that the statute applied to the United States, 
but Justice Swayne, in the opinion of the court overruling the lower tribunal, 
said, with some sarcasm: — 

There is no opinion in the record, and we are at a loss to imagine the reasoning by which 
the result announced was reached. The Federal courts have been in existence nearly a 
century. The reports of their decisions are numerous. They involve a great variety of 
questions, and the fruit of much learned research. We have been able to find but two 
cases in the lower Federal courts in which it appears the question was raised. * * * In 
both it was held, without the intimation of a doubt, that a State statute cannot bar the 
United States. The same doctrine has been several times laid down by this court; but it 
seems always to have been taken for granted, and in no instance to have been discussed 
either by counsel or court. 

Is there any answer to this refutation of the charges against the Bench in 
this case? We believe not. The senselessness of the criticism of the daily 
press upon the decision of the courts, mocks intelligence; and lowers and 
degrades its influence for good. The boy in the fable who cried, ‘* Wolf,” and 
turned the village out for his protection, finally came to be disregarded as an 
expert on wolves and lived to regret his folly. Perhaps the daily press will do 
likewise. 


While this able writer was penning this defense, the equally able 
lawyers who are defending the case of the United States v. Stanford, 
lately commenced in the Circuit Court of the United States to collect 
from the estate of the late Leland Stanford the proportion of the 
decedent as a stockholder of the Central Pacific Railroad Company, of 
the indebtedness due by that company to the United States,— were 
penning a demurrer to the bill, which, among other things, contains the 
following allegations: — 


That it appears by said bill that the alleged liability sought to be enforced in 
this action against the estate of Leland Stanford, deceased, was created by the 
issuance of the bonds of the complainants to the two corporations mentioned, 
and that Leland Stanford was the owner of divers shares of stock in each of 
said corporations at the time the bonds were issued to the corporations. Never- 
theless, it also appears by said bill that all of said bonds were issued and 
received by the corporations and the liability, if any, was created more than 
three years, to wit: twenty-five years and more before the death of said Leland 
Stanford, and more than said time before the presentation of the claim to the 
respondent and upon which this action is founded. This action is barred by 
lapse of time and by virtue of the laws of the State of California, and particu- 
larly by virtue of Section 359 of the Code of Civil Procedure of this State, under 
and by virtue of the laws of which State the said two corporations were created. 
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It may be that this demurrer, signed by some of the most eminent 
counsel on the Pacific Coast, is what the above writer is pleased to term 
‘‘idiocy,’’ and that, in his choice language, ‘‘ it mocks intelligence.’’ 
But we venture to hint, at the expense of our own modesty, that there 
are possibly lawyers who know as much as the author of the foregoing 
defense, and that these lawyers know that the maxim nullum tempus 
occurrit regi, has many exceptions. And while we do not believe that 
it has any exceptions which will afford a defense to the Central 
Pacific stockholders, yet we predict that before this reaches the eyes of 
our readers the demurrer in question will have been argued before the 
Circuit Court of the United States sitting in San Francisco; and that 
it will have been argued, in defense of the statute of limitations, that 
the United States is seeking to enforce a right granted by the State of 
California, which right does not exist under the principles of the com- 
mon law; that in the same year and in the same book of statutes in which 
the right was created, namely, by the original constitution of Cali- 
fornia of 1849, a statute was enacted limiting the right, according to an 
interpretation put upon the statute by the Supreme Court of California, 
which interpretation is binding upon the courts of the United States, 
to cases where the creditor is able to bring his action against 
the stockholder within three years, not from the date of the 
maturity of the debt, but from the date of its contraction. And 
the proposition will be that the statute of limitations is to be read 
according to the interpretation of the Supreme Court of California 
in Hunt v. Ward, as qualifying the liability of stockholders as cre- 
ated by the State constitution; that the two instruments are to be 
read together, as granting a right and defining its limitations; and that 
no suitor, not even the United States, suing to enforce a right 
granted by statute, can claim for itself a larger right than the statute 
has granted. They will have argued the case on the analogy of that 
well known class of decisions which hold that where the legislature 
makes a grant to a corporation, and in the same instrument inserts a 
proviso qualifying the grant and restricting it, effect must be given to 
the proviso, although it may operate to destroy the grant. In other 
words, the round proposition will be that no one, whether citizen or 
sovereign, can extract from the constitution of California and for the leg- 
islation thereunder a higher right than that constitution and that legisla- 
tion have granted; and that the Supreme Court of California is the su- 
preme interpreter upon the question of the extent of thatright. That will 
be the argument, and it will proceed upon the two concurrent lines that 
the Federal courts follow the interpretation put by the State courts upon 
their own constitutions and statutes, and that in every action to which 
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a statute of limitations is applicable, they will follow and apply the ap- 
propriate statute of limitations of the State. And it will be argued that, 
as the United States is claiming a mere statutory right, the circumstance 
that it is a sovereign does not enlarge that right. 

It is noticeable that the above writer limits his defense of the Supreme 
Court of California to a defense against the charge of ‘* garbling’’ the 
statute which was the subject of judicial construction, and that nota 
word is offered in defense of the propriety of the decision itself. 
It is clear to a demonstration that if the court has not garbled 
the statute it has garbled all law, sense and justice in the con- 
struction which it has put upon it. It is to be again observed that 
the statute is found in the very earliest body of statute law enacted 
in California, and in the chapter relating to the limitation of actions, 
exactly as it now reads.’ It purports to, be a statute of limitation, and 
does not purport to be a statute of confiscation. The very nature of 
every statute of limitations is that it presupposes a right of action and 
prescribes the period within which the action must be brought after 
that right of action accrues. But according to the construction which 
the Supreme Court of California put upon this statute, it begins to run 
when there is no right of action; and in every case where credit is given 
to a corporation for a period of more than three years, it bars the right 
of action against the stockholders before it has come into existence, and 
this in face of the fact that the right of action is created by the consti- 
tution itself. The effect of the statute is to annex to the provision of 
the constitution of California? which makes each stockholder in a cor- 
poration liable for his proportion of all its debts and liabilities, the proviso 
or qualification that it shall only apply in case of debts which have not more 
than three years to run from the date of theircreation. But neither the 
constitution nor the statute says anything of the sort. Even if we accept 
as a premise the statute as the Supreme Court of California makes it read, 
then the statute begins to run from the time when ‘liability was 
created.’’? What liability? Manifestly the liability to be sued. When 
is a stockholder in a California corporation, or in any other corporation, 
liable to be sued? As hereafter shown, the settled law of that State 
is that stockholders in corporations are liable to be sued concurrently 
with the corporation,—that is to say, they stand liable as original con- 
tractors or partners, insuch a sense that the right of action of the cred- 
itor accrues against them at the same time when it accrues against 
the corporation, that is, when the debt matures, or when the contract 


1 Cal. Stats. 1849, ch. 127, p. 346, 2 Const. Cal. 1879, art. 12, § 8; 1 
§ 80. Deering’s Annotated Code Cal., p. 59. 
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of the corporation is, broken. Until that time comes, the liability is 
not a liability in the sense of a statute of limitations, but a remote contin- 
gency; for non constat but that the corporation may pay the debt, in 
which case the stockholders will not be liable,— a thing which happens 
in nearly all cases. There is no liability to an action until the occur- 
rence of the state of facts which enables an action to be brought. In 
every case of contract two things must concur in order to create a 
liability to an action: first, the making of a contract, and secondly a 
breach of it on the part of the obligor. A child knows that; but the 
Supreme Court of California does not know it. The court mistakes the 
contingent liability to pay a debt contracted by another party, for that 
present liability to suit which is necessary to put in motion a statute of 
limitation. It imputes to the first legislature that ever sat in California 
the intention of enacting a statute of limitations which bars the right of 
action before the period arrives when the action can be commenced. 
We repeat that such a statute is not a statute of limitations ; it is a stat- 
ute of confiscation. 

When we consider the fact that new law, made by judicial decisions, 
possesses all the evils of a retrospective statute, we can gather some idea 
of the outrage upon justice involved in the decision in Hunt v. Ward. 
Thousands of creditors all over the country have given credit to Cali- 
fornia corporations by accepting their bonds, promissory notes, and 
other evidence of debts, having more than three years to run, upon the 
faith of the hitherto settled law of California, that those who were 
stockholders in such corporations at the time the credit was given, 
would be answerable therefor. But the Supreme Court of California 
discovers, for the first time, forty years after the statute was enacted, a 
new meaning for it; and this meaning destroys this just expectation of 
all these creditors, cuts up by the roots their superadded security, and 
leaves them to the hollowest of all securities, the assets of a California 
corporation. The Supreme Court of California, in this decision, places 
itself above the legislature, and places the legislature above the constitu- 
tion. It is either a reckless court, or else a court overworked beyond 
the power of ratiocination, that can render such a decision; and if it 
drives intelligent people to the most unfavorable inferences, it is the 
fault of the court, and not the fault of those who draw public attention 
to the real nature of the decision. 

As already stated by us, Hunt v. Ward was decided by one depart- 
ment of the Supreme Court of California, and received the concurrence 
of three of the seven judges only ; and a motion to refer the case to the 
decision to the whole court was overruled. The same doctrine had been 
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previously announced in a dictum by the Supreme Court Commission 
of California, an unconstitutional body created by the legislature to 
help out the Supreme Court in the clearing of its docket ; + and the same 
doctrine has been re-aflirmed by the commission, and declared to be the 
‘* settled ’’ law of the State, since the decisionin Hunt v. Ward.2. We 
have therefore, one decision by one department of the Supreme Court 
of California, and two decisions by the Supreme Court Commission, in 
affirmation of the doctrine that a statute of limitations begins to run and 
may complete its course before any right of action accrues. If we should 
stop with this naked statement, it would be enough. All the general 
praise which has been bestowed upon the Supreme Court of California, 
and the excellent reputation which its decisions have attained through 
the forty-five years of its existence, are freely conceded. But a few 
decisions of this kind may destroy that reputation utterly. ‘‘ An hour 
may lay it in the dust.”’ , 

This must be the more clear when it is considered that, in the 
remarkable decisions now under consideration, the court and the com- 
mission utterly ignored and failed to cite a decision of the full bench of 
the same court, rendered a few years before, which is diametrically 
opposed to the miserable doctrine now announced.* The doctrine of the 
Supreme Court of California had always been that the liability of the 
stockholders under the constitutional provision and statute of that State 
is not that of sureties for the corporation but is that of original under- 
takers or partners, except that each stockholder is liable not in solido, 
but only for his proportion of the debt sued for; and that the right of 
action against the corporation and against the stockholders, or any of 
them, accures at the same time.‘ Such being the rule, the case now 
about to be considered proceeds on the ground that the statute of limit- 
ations begins to run in favor of the stockholder at the same time 
that it begins to run in favor of the corporation and not before. The 
case was that a deposit had been made in a bank and it had been turned 
over to another bank, which had failed, and the depositor brought an 
action against the stockholders of the latter bank, to enforce their 
liability, under the constitution of California, and under section 322 of 
the Civil Code of that State, making each stockholder primarily liable 
for his proportionate share of the corporate debts. The defendants 


1 Redington v. Cornwell, 90 Cal. 8 Mitchell v. Beckman, 64 Cal. 117. 
49, 63. 4 Mokelumne Hill Canal &c. Co. v. 

2 Bank of San Luis Obispo v. Pacific Woodbury, 14 Cal. 265; Davidson v. 
Coast Steamship Co., 103 Cal. 594, Rankin, 34 Cal. 503; Mitchell v. Beck- 
596. man, 64 Cal. 117, 122. 
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pleaded the statute of limitations as a defense. The court, speaking 
through Mr. Justice Thornton, said :— 


The statute did not commence running until the bank stopped payment, 
which was less than two years before the commencement of the action. We 
cannot see how it could have begun to run sooner. There was right of action 
against the bank, by the express terms of the by-laws, until a demand and pre- 
sentation of the depositor’s book. The stoppage of payment by the bank gave 
at once the right of action., It had never refused payment before. It was in 
no default until the day indicated, when it closed its doors and by its acts spoke 
as significantly as words to that effect: ‘‘ We refuse to pay anyone. It is use- 
less to present your bank book or demand, as we cannot pay.’? Then the 
depositor had a right to sue, and not before. It follows, “as the night the 
day,” that the right of action against the stockholders did not commence 
sooner. How could it? If, on demand, the bank had paid, the stockholders 
were discharged. Can it be maintained that there was no right of action 
against the bank, and still one against the stockholders? They are primary 
debtors, co-ordinately responsible (see Mokelumne Hill Canal &c. Co. v. Wood- 
bury, 14 Cal. 265), but one is not responsible before the other.! 


One of the divisions of the Supreme Court of California, and the 
Supreme Court Commission of that State, have thus rendered a decis- 
ion which outrages all law, sense, and justice, which operates as a retro- 
active law, striking down innumerable rights before created, many of 


them created on the faith of the previous decision of the full bench of 
the same court, to the contrary; but they do not even deign to cite or 
explain that contrary decision. Possibly the new doctrine that the 
statute of limitations runs in favor of stockholders before any right of 
action accrues against them, will not have the same fascination for the 
able Federal judges who will be called upon to settle the rights of the 
United States as against the Central Pacific stockholders, that it has 
for some of the judges and commissioners of the Supreme Court of 
California. 


1 Mitchell v. Beckman, 64 Cal. 117 previous decisions in Green v. Beck- 
121. The court also regarded these man, 59 Cal. 545, and Davidson v. 
principles as a fair deduction from its Rankin, 34 Cal. 505. 
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NOTES OF RECENT DECISIONS. 


Arrorners AND CouNSELORS: DIsBARRING AN ATTORNEY FOR Fitinc 
A Brier AssErRTING THAT IF THE Court DEcIDES AGaINsT HIS CLIENT 
tHe Court witt Incur THE ImpvuraTion oF Corruption.— In 
the Matter of Horace W. Philbrook, decided by the Supreme 
Court of California in January last,! the court disbarred an 
attorney for using language in a brief filed by him in a pending case, 
charging fraud upon a justice of the court in respect of a transaction in 
which he acted as counsel before becoming a member of the court, and 
also asserting, in substance, that unless the court decided the cause in 
favor of his client, it would incur the public imputation of corruption. 
A case of this kind must be of sufficient general interest to the profes- 
sion to warrant us in noticing it at some length. The citation by which 
the proceedings were commenced charged the offense in the following 
language: — 


It has come to the attention of the court that one Horace W. Philbrook, an 
attorney at law, authorized to practice in this court, did, upon the 30th day of 
November, A. D. 1894, file a certain brief in a certain cause then pending in 
this court, numbered 15,857, and entitled Ira P. Rankin, Special Administrator 
of the Estate of John Levinson, Deceased, Plaintiff and Appellant, v. William J. 
Newman and Benjamin Newman, Defendants and Respondents, in which said 
brief there are found matters which in the mind of the court are of a scandal- 
ous and contemptuous character. The said scandalous and contemptuous 
matters are found upon the pages of said brief commencing at page 318 thereof, 
and extending consecutively down to and including a portion of page 379 
thereof, and the whole tenor of said matter may be fairly illustrated by the 
following excerpt, taken from pages 377 and 378: — 


It is not enough for courts of justice to be, in fact, pure. In addition to tke fact, 
there must existthe fullest confidence in their purity. It is not enough for judges to be, 
in fact, strong enough to resist temptation. They must not allow themselves to be 
tempted. Examine carefully and thoroughly the secret transaction of September 6, 1890. 
It was without an extenuatingcircumstance. You have before you here the proof of what 
its contrivers and users think of courts of justice and of judges. You behold their evils and 
most contemptuous confidence. They rely solely upon the corrupting force of their cor- 
rupt contrivance, the secret transaction of September 6, 1890; and solely upon that reli- 
ance, they have been ever since September 6, 1890, and still are as confident of a final 
jndgment for the Newmans as if they already had it locked up at home. And is it not 
probable then, that many others think with them that the courts may be corrupted, the 
judgments of judges perverted, and that others, still more numerous, suspect it? Butif 


1 38 Pac. Rep. 884. 


NOTES OF RECENT DECISIONS. 445 


this secret transaction of September 6, 1390, is not declared illegal and void upon the rules 
and principles declared in Edgerton v. Earl Brownlow, then all to whom knowledge of the 
case shall come, will no longer merely suspect or even think that the courts may be cor- 
rupted; they will know it; they may point to the decision here as full proof of it; for it 
will be established that such practices are permissible, and if permissible, they are sure to 
have effect.” 

By reason of the foregoing premises, it is therefore ordered that he, the said 
Horace W. Philbrook, appear before the court on the 17th day of December, 
A. D. 1894, at 10 a. m., at the court room thereof, in the city and county of San 
Francisco, and at that time show cause why he, the said Philbrook, should not 
be removed from his office as an attorney at law, and debarred from further 
practicing before the courts of this State, for having violated his oath and 
duties as an attorney of this court in filing the said brief. 


To this citation Mr. Philbrook appeared in proper person, and filed 
an answer containing forty pages, partly printed and partly typewritten, 
in which he went at length over the portion of his printed argument in 
Rankin v. Newman, referred to in the citation and in which he sub- 
stantially justified the language which he had used, instead of offering 
any apology to the court. We subjoin merely the last paragraph of 
this answer :— 


The appeal upon which the brief referred to in said citation has been filed, 
is the final presentation of the case to this court, the court of last resort. At 
the time of the filing of that brief the entire case of the said three women had 
to be stated in full, if at all. In my judgment, based upon my conviction of 
the inevitable tendency of the influence, based also upon my observation of the 
manner in which that evil influence has been with unrelenting persistency fol- 
lowed out for the purpose of poisoning the fountain of justice against the 
three said helpless women — upon my observation of its apparent effect in the 
court below, it was in the highest degree proper and necessary, in order to 
meet the wicked machinations put forth to cut off the said three helpless 
women from justice and their own, to state to this court and to the justices who 
might take part in the decision of the case, the entire case of my said three 
clients. The said brief is, in my judgment, a proper and necessary presenta- 
tion of that case in its truth and inits entirety. It was my firm belief up to the 
time of filing said brief, and it has been my firm belief ever since, that in the 
filing of the same I have appealed to and relied upon the very highest qualities 
that could possibly govern a court, or judges or men. The said brief states to 
this court and seeks to set forth in its true light what was in my judgment, a 
deed of the most extreme iniquity, and to call the attention of the court to 
a procedure on behalf of the defendants in this case, based upon that secret 
transaction of September 6, 1890, and, in my judgment, iniquitous in the 
extreme. The said brief and every part thereof is, in my judgment, a proper 
and legal argument strictly relevant to the case, and, as I believe, unanswerable 
in every particular. 


The Bar Association of the City of San Francisco, an incorporated 
suciety, appeared by a committee headed by Hon. Robert Y. Hayne, 
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by leave of the court, for the purpose of seeing that the matter was 
properly presented to the court. This committee really appeared in 
the réle of prosecutors, and did their work so ably and zealously as to 
incur the imputation in the public prints of seeking to advance their in- 
fluence, as members of the bar of the court, by courting in this way the 
favor of its judges. As the comments of the public prints upon this 
case were very intemperate — as they often are on legal proceedings — 
we express no opinion as to whether or not they were well taken in this 
ease. Mr. Philbrook was allowed ample time to present this defense 
orally, and in point of fact he addressed the court for two full days, 
To show the nature of his offense outside of what is stated in the 
opinion of the court which we subjoin, we quote a single paragraph of 


his brief (pages 318-320), which is a mild sample of many other pages 
of it: — 


What Ralph C. Harrison [a justice of the ‘court, but an attorney at the time 
of the transaction alluded to] was about is shown in the evidence stated above. 
And what had happened between July 26, 1890, and September 6, 1890, was only 
that on August 13, 1890, Ralph C. Harrison had become the candidate of the 
political party then predominant and was about to be chosen one of the six 
Associate Justices of the Supreme Court of the State of California for a term 
of twelve years. If only a transaction, then to be committed, could be kept 
secret for a short time, then before it could even be known by those against 
whose interest it was to be committed, he would be a member of the highest 
judicial tribunal of the State, of the judicial tribunal having appellate jurisdic- 
tion over any judge or court that could pronounce any judgment against the 
Newmans, of the judicial tribunal by which final judgment in the matter to be 
affected by such transaction would have to be pronounced. He would be co- 
judge with the very judges who would decide the case, their daily close associ- 
ate in the performance of the highest judicial duties, and a most intimate per- 
sonal friend of every one of them. Every judge, from lowest to highest, that 
might sit in the case, could not help feeling greater embarrassment and pressure 
against adjudging that to be a fraud in which Ralph C. Harrison was particeps 
criminis, than if his own father or brother or son had been party to it; greater 
embarrassment and pressure than if he were pecuniarily interested in the matter 
on the side of the Newmans —an embarrassment and pressure which would ' 
remain even if Mr. Harrison should resign his office. ‘* The law respects form 
less than substance.” (Civ. Code, Sec. 3528.) What does it matter how you 
ensnare the integrity of judges, if only you do ensnare their integrity? What 
does it matter how you put embarrassment and pressure upon their judgments 
if only you do it, and do it effectually? The thing that had happened between 
July 26, 1890, and September 6, 1890, the date of the secret transaction, the fact 
that in August Ralph C. Harrison had become the candidate of the political 
party then predominant, and was about to be chosen Associate Justice of the 
Supreme Court of the State of California for a term of twelve years, was an 
Opportunity of furnishing to the defendants an intrenchment for their wicked- 
ness, of intrenching all the wickedness of the Newmans with the very finest 
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and most effective kind of prestige. And prestige is a word also derived from 
the Latin; it is the Latin word for trickery. It was an Opportunity so obvious 
that it required no power of intellect or astuteness of brain toseeit. It required 


only low cunning and wickedness of disposition to seize upon it and put it to 
wicked advantage. 


**The name of Cassius honors this corruption, 
And chastisement doth therefore hide his head.” 


The opinion of the court is signed by all the justices except Justice 
Harrison, who, of course, did not take any part in the proceedings. 
Omitting the merely formal parts, it is as follows: — 


By THE CourRT.— Horace W. Philbrook, a licensed attorney, having filed in this court a 
certain brief in which he appeared to have violated his duty as an attorney, was cited to 
appear before the court on the 17th day of December, A. D. 1894, at 10 o’clock a. m., to show 
cause why he should not be removed from his office as an attorney-at-law, and debarred 
from further practicing law before the courts of this State. The citation was served on 
him ten days previous to said December l7th. On said day he appeared, and, as he did not 
ask any continuance, but announced himself ready, the matter was proceeded with. A 
committee from the Bar Association of San Francisco requested to be allowed to appear 
“for the purpose of seeing that said matter is properly presented,” and their request was 
granted. The respondent, Philbrook, filed a written answer to the citation, and he was 
allowed to make an oral argument in his own defense without restriction of time, his 
argument occupying the greater part of two days. The committee of the Bar Association 
argued that he should be disbarred. In the citation attention was called to certain pages 
of the brief which contained the objectionable matter, and a part of it was quoted. The 
respondent did not offer any apology or make any excuse; but in his written answer, and 
in his oral argument, he boldly contended that his brief was unobjectionable and contained 
nothing which he had not the right to put there. His argument was, for the most part, a 
reiteration of the assertions and language of the brief. 

The brief in question was filed by said Philbrook as attorney for the appellant in a 
certain action now pending here on appeal No. 15,857, entitled “‘ Rankin, special adminis- 
trator of the estate of John Levinson, deceased, plaintiff and appellant vs. Wm. J. Newman 
and Benjamin Newman, defendants and respondents.” Levinson, deceased, had, in his 
life-time, been a copartner with the said Newmans under the firm name of Newman & 
Levinson; and said action grew out of a difference about the settlement of the business 
and affairs of the partnership, and was decided by the trial court in favor of the Newmans. 
A motion for a new trial has been made by Philbrook’s client in the trial court and had 
been there denied; and the appeal was taken from the order denying the motion for a new 
trial. This appeal has not yet been argued or submitted in this court, and its merits are 
not before us; although the transcript in the case and also the transcripts in two other 
appeals between the same parties, in which the Newmans were also successful in the trial 
court, are made parts of the said Philbrook’s answer in this present proceeding. 

The objectionable parts of the said brief for which respondent Philbrook was cited as 
aforesaid consist mainly: Ist, of offensive, scandalous and contemptuous language con- 
cerning Hon. Ralph C. Harrison, one of the justices of this court; and, 2d, of language 
contemptuous of all the other justices of the court, in that it broadly intimates that they 
may be improperly influenced in deciding said appeal, and boldly threatens them with evil 
consequences to themselves if they should decide the appeal adversely to the appellant. 
It also contains language highly reprehensible concerning the learned judge of the Superior 
Court who heard and determined the said action at nisi prius, and his answer contains such 
language concerning another learned judge of the Superior Court who decided the other 
cases mentioned in said Philbrook’s answer. 

During the year A. D. 1890, the Hon. Ralph C. Harrison, now a justice of this court, was, 
and for many years prior thereto had been, a practicing lawyer at the San Francisco bar; 
and during nearly all of that year he was the attorney of one Raveley, executor of said 
John Levinson, deceased, above mentioned. On the 6th day of September of that year 
(1890) a settlement was made by and between the said executor Raveley, and the surviving 
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partners, the said Newmans, at which two certain paper writings were executed, which 
were in the handwriting of Justice Harrison and signed by him as a witness. There were 
articles of copartnership of the firm of Newman and Levinson, existing and in force at 
the time of the death of Levinson, which provided — or at least purported to provide — for 
the disposition of the interest in the firm property and business of either partner upon his 
death. At that time, and prior thereto, the respondent here, Philbrook, was the attorney 
for certain legatees of said Levinson, and it appears that Philbrook thought that the 
estate was entitled to a share of the “ good will” of the said firm, while Justice Harrison 
was of the opinion that under the said articles of copartnership the estate of Levinson 
had no interest in the good-will, but was entitled only to its share of the partnership 
property to be ascertained as provided in said articles. I¢ is clear that this was the only 
point of difference existing at the time of said settlement. It was a pure question of law, 
2s to which it was the duty of Justice Harrison to advise his client—the executor — 
according to his best judgment. 

But it happened that a few weeks before the said 6th of September Justice Harrison had 
been nominated by one of the two leading and nearly equally powerful political parties of 
the State as a candidate for the office of Associate Justice of the Supreme Court; and upon 
this circumstance respondent Philbrook has built up in his imagination a gigantic con- 
spiracy which, he contends, gives him the right, under the claim of free argument, to assail 
Justice Harrison while a member of this court by every offensive epithet which his some- 
what wide vocabulary supplies, and to ascribe to him the vilest motives and conduct. He 
assumes and asserts that Justice Harrison, his client Raveley, the Newmans and their 
attorneys Reinstein and Eisner, entered into a conspiracy to do wrong, which conspiracy 
was founded upon the considerations that the former had been nominated as a candidate 
for justice of this court; that he was practically sure of election, and that, if he should 
draw up said paper writings and witness them, any superior judge, before whom any liti- 
gation concerning the matter may come, would be deterred from doing right by the knowl- 
edge that one of the conspirators was a justice of the Supreme Court, and that upon 
appeal the other justices of this court would be swerved from their duty because one o 
the alleged conspirators would be associated with them on the bench. And it is con- 
tended that on t of this imaginary state of facts, founded on no evidence, and with- 
out any probable cause, respondent had free rein to indulge in whatever insulting and 
contemptuous language his fancy may conjure up concerning & justice of this court. 

It is impracticable to here reproduce any considerable amount of the language used in 
the bricf; but a few speci will be quoted. Having characterized Justice Harrison as 
one of the chief conspirators, he denounces what he calls the “ secret transaction of Sep- 
tember 6th” as “this most impudent and unspeakably wicked scheme.” Having said 
“there they all were, Ralph C. Harrison, Milton 8S. Eisner, Wm. J. Newman, Benjamin 
Newman and executor Raveley, secretly assembled solely by reason of the fact that Ralph 
C. Harrison was about to become a justice of the Supreme Court,” etc., he asks: “ Could a 
more villainous deed than that be conceived?” He speaks of Justice Harrison and the 
others as “corrupt, depraved and wicked persons,” and of the former as “ particeps 
criminis.” And again he says: “It was done criminally; and it was necessary to the 
scheme that Ralph C. Harrison should become a justice of the Supreme Court.” Again, he 
says that “‘ Every man present at that secret transaction of Saturday, September 6, 1890 
knew what they were all about; knew that he was a participant in one of the foulestand 
blackest of crimes— that he was helping plant a dagger for the breast of justice.” Again, 
speaking of that transaction, he asks: “Can it be that we sball find in it a clew to the 
secret of supreme success, the very crown of success, in the practice of the law?” and 
again: ‘‘ Why expect men to wear themselves out withthe intemperate study of law books 
as they have hitherto been written, when there is open the easier, surer and more profitable 
field of low cunning by which helpless women and fatherless children may be betrayed, 
robbed and made outlaws by one single stroke?’’ Again, he asks how far matters have 
gone“ when so vile a scheme is contrived to pervert the courts, when it raises its head 
openly, plants its vile body openly in the very temple of justice, wears no other disguise 
than unblushing audacity and brazen impudence.” 

The foregoing quotations gives a fair idea of the character of the brief and of the 
temper and animus which inspired it; and in all that respondent has presented, in his an- 
swer, in his argument and in the several transcripts which he made parts of his answer, he 
has been unable to show any ground, any decent pretext, for the outrageous verbal as- 
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saults which he has made upon a member of this court. Nothing app in co ti 
with the transaction so often alluded to in the brief which places Justice Harrison in any 
other light than that of an upright and honorable lawyer, faithfully attending to the inter- 
ests of his client and advising him according to his best judgment. He also gave some tes- 
timony at the trial; but section 282, C. C. P., enjoins upon an attorney “ to abstain from all 
offensive personality, and to advance no fact prejudicial to the honor or reputation of a 
party or witness unless required by the justice of the cause which he is charged.” The 
parts of the brief to which we have alluded are, therefore, contemptuous and unbearable, 
and entirely unwarranted under any claim of free speech. We appreciate the right of 
counsel to fully argue their cases, to comment on witnesses whoever they may be, and to 
present views and press arguments within any r ble b ds of propriety. There 
need be no difficulty in this court on that subject. It would be hard, no doubt, to desig- 
nate a line that would in all cases properly divide free speech from li . But there is 
notrouble in the case at bar, on that score, for the conduct of the respondent is, beyond 
doubt, entirely on the side of unbridled license. Of course, the fact that an attorney has 
been elected a justice of this court does not shield him from any fair criticism of his con- 
duct when an attorney; but when there is such unwarrantable language as that used by - 
respondent it is manifest that it was used because the person assailed is a justice of this 
court, and with intent to commit a contempt of this court. As respondent has, in the same 
connection, assailed not only all the members of this eourt and the two superior judges 
above referred to, but also certain reputable lawyers who were at one time associated with 
him in the litigation, and a special administrator who was appointed at his own instance 
and out of his own office, charity might possibly suggest that he is the victim of abnormal 
suspicion and distrust. But no such defense is made; and, moreover, his brief and argu- 
mentshow a bright intellect and a clear mind. His conduct, therefore, exhibits only a 
sheer intent to be maliciously contemptuous. 

With respect to the other members of the court, the language of the brief is not only 
generally contemptuous but contains a direct attempt to influence them by threats of 
injury unless they shall adopt his views of the case. He says in his brief: “ And let this 
be borne in mind by every justice who takes part in the decision. You were not, any more 
than I, either directly or indirectly a party to the secret transaction of Sept. 6, 1890, ‘ and 
we that have free souls, it touches us not.’ It will never be in any, even the slightest 
degree, your act, your child, nor will you in even the slightest degree be responsible for it, 
unless you adopt it as your own. Though it is a lure, prepared to be held out to youas a lure, 
it touches you not unless you accept it.” And again, having said that it is not enough for 
courts to be pure, but that there must be “ the fullest confidence in their purity,” he says: 
“But if this recent transaction of Sept. 6, 1890, is not declared illegal and void upon the 
rules and principles declared in Egerton v. Earl Brownlow, then all to whom knowledge of 
the case may come will no longer merely suspect or even think that the courts may be cor- 
rupted ; they will know it; they may point to the decision here as full proof of it; for it will be 
established that such practices are permissible, and if permissible they are sure to have 
their effect.” This is a palpable attempt to influence a decision of this court by base 
appeals to the supposed timidity of its justices, and made, too, by an officer of the court. 
It is intolerable. It cannot be suffered by any occupant of the bench who has a just sense 
of his duty to the people to preserve the due dignity of their courts and the free course of 
justice. An attempt to influence a judge through fear of physical injury is‘no graver 
offense than such an attempt against his reputation. A high-spirited man might have 
perfect physical courage and yet might possibly, despite all his efforts against it, be, to 
some extent, insensibly affected by dread of the loss of his reputation and good name. 
Neither attempt can be for a moment countenanced without a manifest injury to the cause 
of justice. When people come into courts as litigants they have the right to expect the 
best judgments of their judges, uninfluenced except by legitimate arguments made 
openly before them by counsel. They must expect those errors which will sometimes 
inevitably be committed by minds which are not infallible ; but they should be able to feel 
sure that the impartiality of the court will not be disturbed by any influence of fear or 
favor. And clearly nothing tends more to disturb that impartiality than a menace that the 
decision of a cause a certain way will destroy, or greatly injure, the good name, of the 
judge who shall make it. And when the punishment of such an offense is clearly within 
the juisdiction of the court, as in the case of one of its own officers, it must impose the 
penalty or neglect its imperative duty. 
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We exceedingly regret the necessity of this proceeding. It would have been much more 
agreeable for us to have devoted the time given to its hearing to other business. But to 
have overlooked it would have been to violate our duty, invite future disrespect and indig- 
nities, and establish a precedent which would have embarrassed the court if offenses of a 
similar character should be called to its attention in the future. It may be not out of place 
to say that we have been lenient to the respondent for past offenses of a character similar 
to the one now before us, though not so flagrant; and that his attention has heretofore 
been directly called to his disregard of his duties as an attorney in this respect. In a 
petition for rehearing he used disrespectful language towards a commissioner of the 
court who had prepared the opinion in the case, for which, perbaps, he should have been 
called to account at the time; and more recently we were compelled to strike out his brief 
in another case for disrespectful language. And even now we regret that we cannot see 
some escape from the necessity of imposing the penalty which seems to be imperatively 
demanded. 

Our conclusion is that by filing said brief the respondent, Philbrook, has violated his duty 
as an attorney “ to maintain the respect due to the courts of justice and judicial officers” 
and “ to abstain from offensive personality, and to advance no fact prejudicial to the honor 
or reputation of a party or witness, unless required by the justice of the cause with which 
he is charged,” as declared in section 282 of the Code of Civil Procedure ; and that for such 
reason he should be suspended from his office of attorney-at-law. 

It is ordered and adjudged that the said respondent, Horace W. Philbrook, be, and he 
hereby is, suspended from his office as attorney and counselor: at-law, and prohibited from 
practicing as an attorney and counselor-at-law, in any and all of the courts of this State, 
for the period of three (3) years from this date, and thereafter until the further order of this 
court removing such suspension. FITZGERALD, J., 

MCFARLAND, J., 
GAROUTTE, J., 
VAN FLEET, J., 
DEHAVEN, J. 


The foregoing opinion is so clear, and (with two exceptions, which we 


shall hereafter point out), is so obviously just and in conformity with 
law, as to leave very little room for comment. It is perceived that the 
court places its judgment of disbarment upon two grounds: (1) that 
Mr. Philbrook, in the brief referred to, made gross and scandalous 
charges of fraud against an attorney at law, who subsequently became, 
and was, a justice of the court, and that he made these charges be- 
cause he was a justice of the court; and (2) that he sought to intimi- 
date the court, by charging, in advance of its decision, that unless it 
rendered its decision in favor of his client, finding that one of its 
members had, while at the bar, perpetrated a gross fraud, the court 
would justly incur the public suspicion of acting from corrupt motives. 
As the second of these grounds was ample to justify the judgment of 
the court, it is perhaps a subject of regret that the court rested its 
judgment to any extent upon the first ground; since, by so doing, the 
court incurred the danger of a public misconstruction of the motives 
of its decision, and it was misconstrued in point of fact — not by the 
legal profession, but by some of the lay newspapers and by many lay- 
men. The feeling was created that the court had sought to shield and 
whitewash one of its members, even at the expense of destroying the 
means of livelihood of a member of its bar. We do not regard this 
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feeling as at all justified, and we are sure that no lawyer could read the 
pages of the remarkable argument of Mr. Philbrook, referred to in the 
citation of the court, without feeling that the court was right on both 
grounds. It was on the whole, the ablest piece of denunciation, vitu- 
peration and sarcasm that we ever remember to have read. Its author 
showed a masterful power of language — masterful if not perverted — 
and the quotations with which he interlarded his argument showed an 
extensive acquaintance with literature, not confined to his own language. 

Upon the second ground of the disbarment, we apprehend that the 
members of a chivalric and honorable profession could not doubt for 
one moment that the court was right, and entirely right. Certainly it 
is a painful spectacle to see a court of justice arraigning a member of 
its bar for contempt, when the contempt consists with charging the 
court, in advance of its decision, with corruption. In such a case the 
proceeding is instituted to vindicate the honor of the court and of its 
judges, as well as to satisfy the necessities of public justice; and the 
judges are therefore, in a very deep dense, sitting as judges in their 
own case. All this doubtless impressed the members of the court to a 
painful degree ; and, beyond all question, nothing would have gratified 
the court more than a simple retraction on the part of Mr. Philbrook, 
of the grossly intemperate language which he had used, and a mere 
apology to the judges whom he had so grossly and cruelly assailed. 
But it was the case where the law furnished no other adequate remedy. 
And in every case of what is called contempt in facie curie, the judge 
is under a painful necessity of sitting, in the same sense, as a judge in 
his own case. Cruel as it is for a judge to be compelled to act under 
this necessity, it must be borne for the sake of public justice. “All 
will agree that nothing is more calculated to corrupt the stream of 
public justice than a deliberate attempt to intimidate the judges, by 
charging them with corruption, or by intimating that they will be 
deemed guilty of corruption if they do not decide a certain case in a 
certain way. Nor can there be any room for debate upon the question 
that a lawyer who will take such a course, not in the heat of oral 
debate — not under the influence of a sudden exasperation,— but 
deliberately, in a long printed argument which is expected to remain 
among the files of the court throughout all time, is utterly unfit to be a 
member of the great and honorable profession of the law. 

Another element in the case upon which some stress, but perhaps 
not enough stress, was laid, in the opinion above printed, was the fact 
that Mr. Philbrook, in the printed argument alluded to, in effect 
charged that the judgment of the court below had been procured 
through corrupt machination. That judgment was rendered by Hon. 
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William T. Wallace, formerly Chief Justice of the Supreme Court of 
California, but now a judge of the Superior Court of the city and 
county of San Francisco, in that State. Judge Wallace is an able, a 
laborious, a blameless, and an incorruptible judge. In a State where 
the members of every department of government are habitually charged 
with corruption by a reckless and intemperate press, he, with a few 
others, stands uncharged and unscathed. He is believed in, trusted, 
and admired by all classes of the community in which he lives and ad- 
ministers justice. For an attorney to charge, directly or by insinua- 
tion, that such a judge has been guilty of corruption, merely because 
he has decided against a hypothesis advocated by the attorney, refusing 
to affirm the conclusion of fraud, — is wanton and cruel indeed, and 
in our judgment affords good ground for severe disciplinary action. 

The sentence of the court disbars the respondent ‘‘ from practicing 
as an attorney and counselor-at-law, in any and all of the courts of 
this State, for the period of three years from this date and thereafter 
until the further order of this court removing such suspension.”’ 

The clause which we have put in italics must have been inserted by 
the learned judges without due consideration. In it Mr. Philbrook will . 
find his only revenge. He has in effect, charged the court with being 
open to corrupt influences, and now he will be able to charge the 
judges with being ignorant of the elementary principles of law. It is 
a principle of the first importance in criminal procedure that every sen- 
tence must be certain. A proceeding to disbar an attorney for con- 
tempt of court is in the nature of a criminal proceeding, and the 
sentence of disbarment is in the nature of acriminal sentence. Author- 
ities could be cited in support of these propositions, but the profession 
will understand that it is not necessary. The Federal statute relating 
to contempts leaves the punishment in the discretion of the court; and 
yet if a Federal court should sentence a man to imprisonment for a 
criminal contempt, as distinguished from a civil or remedial contempt, 
during the pleasure of the court, they would all understand that the 
sentence would be void, and that the prisoner would have the right to 
an immediate release under the writ of habeas corpus. So also, where 
the limit of the fine is not fixed by the governing statute, if the court 
should sentence the contemnor to pay, we will say, a fine of $500 
on or before such a date, and thereafter such further fines as might 
please the court, they would all understand that the sentence would be 
void. So in a civil action if a judgment should be rendered divesting 
the defendant of his land, and vesting it in the plaintiff for the period of 
three years, and for such further time as might please the court render- 
ing the judgment, no lawyer would dispute the proposition that the 
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second portion at least of the judgment would be void. The right to 
practice law, when one has lawfully acquired the right, is in the nature 
of property. It is a species of franchise or privilege conferred by the 
State upon a citizen, upon his making proof of his being possessed of 
the requisite learning and of a good moral character. A judicial 
sentence depriving him of this franchise or privilege during the pleasure 
of the court, must be just as much a nullity as would be a judgment 
depriving him of his land during the same judicial pleasure. All this 
seems perfectly clear, unless the statute under which the court pro- 
ceeded authorizes this portion of its sentence. It is understood that 
the court proceeded under section 299 of the Code of Civil Procedure 
of California, which recites as follows: ‘‘ The judgment of the court 
maybe * * * deprivation of the right to practice as attorney or 
counselor in the courts of this State, permanently or for a limited 
period.’” The words permanently or for a limited period,’’ fix, in the 
alternative, the power of the court in rendering sentence. It might 
have disbarred Mr. Philbrook permanently, or it might have disbarred 
him for the period of three years; but it could not, under this statute, 
disbar him during the pleasure of the court. It is true that there are 
judicial decisions upholding conditional pardons, on the theory that 
where the power of pardoning unconditionally is vested in the governor, 
this includes the power to pardon conditionally. Under this theory the 
prisoner can be released on the condition of good behavior during the 
remainder of the term of his sentence, so as to be still in custody in theory 
of law, and so that, upon his violating the condition, the governor may pull 
the string by which he still holds him, and re-incarcerate him, there to 
serve out the remainder of the term of his sentence. But although 
judges have in some instances assumed to suspend their sentences on 
the condition of the good behavior of the accused, yet there is no such 
thing in our system of jurisprudence, unless it is specially conferred 
by statute, as a judicial ticket-of-leave man—of a man holding his 
rights, or rather being kept out of his rights,— durante bene placito 
curie. In many cases a statute, a corporate by-law, or a civil contract, 
is severable, so that while one part of it may be void, another part of it 
may be sustained and judicially enforced. Whether this principle can 
be made to apply to a criminal, or quasi-criminal sentence, is very 
doubtful. We are inclined to think, judging from the severe strictness 
with which courts have dealt with such sentences, that if such a sen- 
tence is void in one part it is void in every other part, unless there is a 
saving statute. But, however this may be, it seems perfectly clear that 
the sentence denounced in the present case is, at the utmost, a sentence 
of disbarment for three years. 
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It should be added in conclusion that after the rendition of this 
judgment of disbarment, Mr. Philbrook procured the passage, by the 
legislature of California, of a very important statute, the details of 
which we are unable to state, but greatly curtailing the power of the 
courts in that State to punish for contempt, and guaranteeing the right 
of trial by jury in cases such as the proceeding against him. This 
statute was pocketed by the Governor after the close of the session, and 
suffered what is called a pocket veto, and failed to become a law. 


Corporations: Uttra Vires—In Part De.ticro — UnavutHorizep 
Ramtway Leases— More asout Otcorr v. Internationa, &e. R. 
Co. —Since our note upon the decision of the Texas Court of Civil 
Appeals in the recent case of Olcott v. International &c. R. Co.,! our 
attention has been drawn to some facts and phases of the case which 
were overlooked in our former comments. The first of these is that 
when our comments were made, a motion for rehearing was pending in 
the Texas Court of Civil Appeals. The second is that the case is 
appealable to the Supreme Court of Texas, and will be appealed to that 
court if the Court of Civil Appeals adheres to its decision. The third 
is that there are more than three hundred thousand dollars due as rent 
under the lease which the complainant stockholders are endeavoring to 
have canceled, which rent cannot be collected by the lessor company, 
under the settled doctrine of the Federal and State courts, and under 
the rule relating to parties in pari delicto upon which the Texas Court 
of Civil Appeals proceeds in deciding the case. The fourth is that the 
lessor company has been put in this predicament through the fact that 
one man got control of both companies and used his power for his own 
ulterior purposes, making the lease in order to appropriate one of the 
railroads; and it is urged that the doctrine in pari delicto ought not to 
apply in such acase so as to cut off the remedies of shareholders 
whose rights have been thus sacrificed. 

With reference to these facts we will trouble our readers so much as 
to say that, when we published our former observations upon 
this case, it did not occur to us that we were commenting upon 
a case which was still pending, although we admit that it 
should have occurred to us. If that thought had come into our 
minds, we should probably have followed the general rule that 
comments ought not to be made in public journals upon private litiga- 
tions still pending before the courts,—a rule which, by the way, we 
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hold not to apply to cases involving strictly public questions. However, 
as Judge Williams was evidently not impressed with the views put forth 
in our article on Ultra Vires,! we have not the vanity to suppose that 
what we have written on this case will influence the Texas courts in its 
future disposition. Having entered upon this discussion, we therefore 
think it not unseemly to make one or two further observations. 
Whether, as the case is now presented, there is any difference between 
the case where the lease was brought about by one man getting control 
of a majority of the shares of both companies, and the case where two 
companies, standing alone, represented by separate interests, make such 
a contract, we are notclear. Certainly, if such a contract is prejudicial 
to the minority stockholders of either company, the circumstance that 
it was brought about by one person getting control of a majority of the 
shares of both companies would furnish a powerful equity in favor of 
the minority stockholders of either, in a proceeding in equity to set it 
aside, provided they should proceed in time. But it must not be over- 
looked that the opinion of Mr. Justice Williams proceeds on the ground 
that the minority stockholders of the lessor company, who are now the 
complainants, are in pari delicto in the same sense in which the corpora- 
tion itself is in that position. The fact appears to be that they acquiesced 
in the arrangement for many years, and as long as it continued to be 
profitable, and that they did not attempt to undo it until circumstances 
had so entirely changed as to make it unprofitable, or at least less 
profitable. If this is their position, they are, on the doctrine of many 
cases, Federal and State, deemed to have acquiesced in it, to have 
ratified it, and to have estopped themselves from invoking the aid of a 
court of equity to undo it. 

But outside of these considerations, we very much doubt whether the 
in pari delicto principle has any just application to such a case. This 
lease is a continuing contract, involving continuing covenants on both 
sides. As to the future, it is hence an executory contract. If it is 
wrongful as against the people of Texas, then its continuance as a con- 
tract is a continuing wrong, and every new step taken in its execution 
is a new wrong. What the complainants want is to undo the contract 
and stop this continued doing of wrong against the people of Texas. 
But the Texas court says, ‘‘ Because the contract was wrongful when 
you first made it, we will not assist you in getting out of it, but you 
must go on and contiune to do the wrong and take the consequences.”’ 
It will thus be seen that the case is totally different from the supposed 
case of the lessor company suing for the three hundred thousand dollars 
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of rent due under the lease, in which case the action would demand the 
_aid of a court, not in undoing the contract and enabling the plaintiff to 
get out of it, but in executing it. In the latter case, the in pari delicto 
principle would apply, assuming it to be a real wrong against the people 
of Texas. 

But it seems that the people of Texas have stood by and allowed this 
lease to be executed for thirteen years. Although no statute of limita- 
tions binds a sovereign State and no laches are imputable to it, yet a 
sovereign State, like an individual, is capable of waiving its rights; 
and, the State of Texas having in this instance, waived any supposed 
right which it may have to determine this lease, for so long a period of 
time, surely its judicial courts might regard it as putting itself in the 
position of acquiescing in it, and they might find abundant ground in 
that circumstance for not thrusting the rights of the State of Texas be- 
tween the private parties, so long as the-‘State does not elect to proceed 
through its Attorney-General. Onthe whole, the view to which the mind 
is driven in such a case is that the civil courts ought to regard such a 
lease as valid so far as the rights of the parties to it, as between each 
other, are concerned, until the State moves to invalidate it; and that, 
so regarding it, they ought to allow either party to maintain an action 
to enforce its covenants. But if they take the view that it is invalid, 
then they are bound to say that it is invalid because it involves a con- 
tinuing wrong to the people, and hence they ought to lend their aid to 
either party to enable him to escape from the further doing of that 
wrong; but, of course, only upon the condition of doing equity to the 
other party. 


Morver: Interstate Renprtion — a Man By Fretnc Across 
an InteRsTATE Bounpary Lixe.—In the case of State v. Hall,! an 
opinion was filed by the Supreme Court of North Carolina which, it 
may safely be said, has no parallel. Hall, standing just on the North 
Carolina side of the State boundary line, fired and killed a man just 
over in the State of Tennessee. He was tried and convicted in North 
Carolina. On appeal, this conviction was reversed on the ground that, 
**in contemplation of law,’’ Hall was in Tennessee where the killing 
was done. He was then arrested and held as a fugitive from the jus- 
tice of Tennessee. The judge below refused to discharge him. On 
appeal, the Supreme Court of North Carolina, by a majority of one, 
decide that he must be discharged, because, not having been in Ten- 
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nessee at the time of the killing, he cannot be a fugitive from justice. 
Clark and MacRaegg,JJ., dissent, on the ground that if, in contemplation 
of law, Hall was in Tennessee at the time of the killing so that he can- 
not be tried in North Carolina, in the same contemplation of law he 
must be a fugitive from the justice of Tennessee. Mr. Justice Clark 
says: ‘‘If a mob occupying the Jersey side of the Hudson should 
shell the city of New York, or from the opposite side of the Delaware 
should cannonade Philadelphia, under the decision of the court they 
would be liable to no punishment in New Jersey, because, ‘in con- 
templation of law’ the mobs were in New York and Pennsylvania. 
But if it is true, as contended by counsel, that the members of the mob 
cannot be extradited because the mob was never in those cities it would 
be a singular state of things, and would place those cities, as well as 
Savannah, Memphis, St. Louis, Louisville, Cincinnati, and hundreds of 
other border towns, at the mercy of any mob which might assemble 
with weapons of long range across the State line. Civilized man must 
recoil from the practical ruling that the territory adjacent to the State 
boundaries is a ‘no man’s land,’ and that murder is privileged if com- 
mitted across a State line.’? The two dissenting judges think that, as 
murder has been committed, if the murderer cannot be tried in North 
Carolina, he should be delivered up to Tennessee to be tried; that the 
Federal statute of extradition is not a criminal but a remedial statute, 
and should be liberally construed to effect the object intended, which 
is that an offender shall not escape trial because not to be found in the 
State where he committed the crime, when he can be found in another 
State of the Union. The majority of the court rely upon precedents. 
The dissent rests upon the reason of the thing and what is deemed to 
be the true construction and intention of the constitution. 

The court rightly decided in the first case that the murder was com- 
mitted, not in North Carolina, but in Tennessee. It was there that 
the blow was struck; and the fact that it was directed from a position 
within the limits of the State of North Carolina made no difference. 
When the murderer fired the shot, from the soil of North Carolina, at a 
man upon the soil of Tennessee, and within the protection of the laws 
of the latter State, he took all the risk of subjecting himself to the 
criminal process of that State. Then for the North Carolina court to 
turn round and decide that, although he had committed a murder in 
the State of Tennessee, he was not subject to a rendition to the author- 
ities of Tennessee, for the purpose of trial and punishment, was a 
decision directly contradicting their former decision, and a decision 
so narrow and technical as — to say the least — to be a subject of deep 
regret. Such decisions call for Federal interference. The obligation 
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of surrendering fugitives from justice among the States is created by 
the Federal constitution. The act of Congress enforcing the constitu- 
tion places the duty upon the governors of the States, but creates no 
sanction by which the performance of it can be compelled. This has 
long been regarded as a defect in the Federal law on the subject. It is 
believed to be entirely competent for Congress to give effect to the 
constitution, by providing for a rendition by Federal authorities and by 
Federal agencies ; and such miserable decisions as the one under com- 
ment will serve to increase the demand for that form of rendition. Mr, 
Justice Clark does not use language too strong when he characterizes 
the majority opinion as, in effect, creating a criminal zone along every 
State boundary, a ‘‘ no-man’s land,’’ where murder is no crime, but 
where it may be committed with perfect impunity. 


Contracts: Errect or Worps 1x Printep Lerrer Heaps.—In the 
case of Summers vy. Hibbard, lately decided by the Supreme Court of 
Illinois, it appeared that a proposition for a contract was submitted upon 
a printed letter head which contained the words, ‘‘ All sales subject to 
strikes and accidents.’’ The proposition was accepted by the party to 
whom it was made, but the goods Were not delivered in consequence of 


an accident occurring in the factory of the party making the proposal. 
It was held that the words in the printed letter head were no part of the 
contract. 


1 38 N. E. Rep. 899, 
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RED DOG ‘* BANKING” LAW. 


To the Editors of the American Law Review: 


In the January-February number of the REvizw ! appears an editorial note 
under the heading ‘‘ Red Dog Banking Law,’ which criticises with unusual 
severity the decisions made in Conway Ex parte,? and Ringo v. Biscoe,? both 
of which are called ‘‘infamous.’? You also accuse the court and the counsel 
who took part in the suit of ignorance and stupidity. 

As the persons thus attacked are all long since dead, a decent regard for 
their memory may render it not inappropriate to inquire in a very brief way as 
to the extent to which these aspersions are justified. 

You are pleased to say :— 

“ The counsel who opposed the petition for mandamus, and who seem to 
have been appointed by the State, were too ignorant to see that a mandamus is 
never issued to direct a judge of an inferior court how to decide, but that it is 
only issued to an inferior court, to compel it to proceed to decide, and that it 
could not issue at all in this instance, because the judge had decided that he had 
no jurisdiction, which decision could only be corrected by an appeal to the 
Supreme Court; and that a mandamus could not be substituted for an appeal 
or writ of error. Strangely enough, the propriety of this use of the writ of 
mandamus was not considered by counsel on either side, and does not seem to 
have been touched upon in the opinion of the court. That opinion canvasses 
the entire merits and validity; of the assignment, precisely as the court would 
have done, if it had had jurisdiction of the question by an appeal from the 
decision of the chancellor refusing to grant the injunction.” 

Perhaps a competent knowledge of the local statute under which the pro- 
ceeding was taken would have modified the above statement, or would have 
suggested its entire omission. 

Probably most lawyers know that under common law rules a mandamus 
would not issue for the purpose of controlling judicial discretion. Perhaps 
few would doubt that this rule might be changed by appropriate legislative 
action. That was what had been done in Arkansas prior to the decision in 
Conway Ex parte, in 1842. 

On the 15th day of December, 1838, the legislature passed the following act: — 

‘Tn all cases where an application or order for an injunction may be refused, 
by a circuit judge, or circuit court, such judge or court shall certify such 
refusal upon the bill; andif such judge or court refuse to certify such fact, the 
applicant, or his attorney or agent, may append an affidavit to the bill, setting 
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forth such fact; and upon presentation of such bill, with the said fact so certi- 
fied or sworn to, it shall be lawful, and is hereby declared the duty of the 
Supreme Court, or any judge thereof, in vacation, if satisfied that the appellant 
is entitled to an injunction, to award a writ of mandamus to such Circuit Court 
or circuit judge, and compel him to grant such injunction, according to the forms 
of law and usages in chancery.”’ 

Under the constitution then in force the Supreme Court possessed a super- 
intending control over all inferior courts similar to that then exercised by the 
court of King’s Bench in England, the manner of its exercise being subject to 
legislative regulation. The statute above cited had the practical effect to allow 
an appeal to the Supreme Court from all orders made by circuit judges refus- 
ing applications for injunctions. Such orders were often interlocutory, and 
were often made out of term time. Without some such statute they could not 
be promptly reviewed by the appellate court, because by the general law appeals 
would only lie from final judgments and decrees. The writ might have been 
called a certiorari or something else; but names go for nothing. In effect the 
practice under the statute was not very different from that which now obtains 
in the Federal courts, in which an appeal is allowed from orders granting in- 
junctions, save that under the statute quoted an appeal lay in this statutory 
fashion from orders refusing injunctions, 

The reason why counsel resisting the injunction did not raise the objection 
that mandamus would not lie to control judicial discretion is therefore obvious. 
There is nothing in the report to sustain your suggestion that they were ap- 
pointed by the State. The statute was long in force; and it might well be taken 
for granted that the appellate court would notin any case disregard the natural 
right of every one to have notice of any judicial proceeding that can directly 
affect his interests. Such notices were in fact always required. The fact that 
no such notice is mentioned in the report proves nothing. A writ of error also 
acts on the cause; and the citation which gives notice to the defendant in error 
is rarely mentioned in the reports. According to the inference drawn by you 
it might easily be shown that in most of the cases decided in the Supreme Court 
of the United States on error the defendant in error had no notice of the pro- 
ceeding. The fact that the reporter called the case Conway Ex parte certainly 
does not suffice to show that all the parties in interest were not before the court, 
particularly when the report shows that both the contending parties were rep- 
resented by counsel whose briefs are reported at some length. 

It is easy to accuse people of ignorance and stupidity after such a lapse of 
time, and as the persons thus accused in the present instance are dead, they 
are probably not very sensitive about such matters. But what are the facts? 

The report shows that the issue of the mandamus was resisted by Cummins 
& Ashley. They were both able and accomplished lawyers. Chester Ashley, 
one of the firm, was born in Amherst, Mass., and was a graduate of Williams 
College, and of the law school at Litchfield, Conn. When still a young man 
he located in Little Rock, and lived there until his death, which occurred in the 
senate chamber of the United States, at present the court room of the Supreme 
Court, in 1848, Asa lawyer and a jurist he had but few superiors in his gene- 
ration. In proof of this assertion I may mention an historical fact. His 
reputation as a lawyer throughout the whole country was so well established 
that at his first entrance into the senate of the United States he was chosen as 
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chairman of the judiciary committee of that body; an honor that has never 
been bestowed upon any other person. Before that time he had appeared in 
many cases in the Supreme Court of the United States, and had done a very 
large and successful practice; the result of which was that when he died he left 
behind him what in those days was considered a princely estate. He was 
universally conceded to be a man of profound scholarly attainments. He was 
therefore probably not any more ignorant or stupid than the rest of us. In this 
instance his supposed stupidity consisted in not relying on a common law rule 
that as to the pending proceeding had been expressly repealed. 

In the note referred to you say that in his dissenting opinion Judge Ringo 
was ‘from first to last possessed with the hallucination that, instead of the 
proceeding being at law for a mandamus, it was a bill in equity.” 

But it was a bill in equity that was under review. The practice may have 
been anomalous; but the law is full of anomalies. Under the old English prac- 
tice writs of error had no place in cases heard in chancery; but at the present 
time writs of error are used to bring chancery cases from the courts of 
last resort of the several States to the Supreme Court of the United States. 
But no one perhaps has ever suggested that equitable causes cease to be such 
because they are transferred by what was formerly exclusively a common law 
writ. 

You farther say that “in 1853 this same Daniel Ringo, no longer a judge of 
the Supreme Court of Arkansas, turns up as a creditor of the bank, in the char- 
acter of a holder of a large quantity of its circulating notes, some of which 
had been issued before, and some after its suspension of special payments in 
1839. He was not only a creditor; he was also a debtor; and he persuaded the 
Supreme Court,’’ etc. Regard for your valuable space alone prevents me from 
speaking of that case also. One would naturally infer from what you say that 
there was something sinister or disreputable in the attitude of Judge Ringo. 
Why you should blame him for dissenting from a decision that you say was 
wrong is not altogether clear; why it should be considered as something 
improper that he should be both a creditor and a debtor of the bank seems to 
be likewise obscure. Many men have occupied both relations towards banks 
without being disgraced. 

Judge Ringo came from New York to this State in the first quarter of the 
century, and was the first Chief Justice of the Supreme Court. President 
Taylor afterward appointed him United States District Judge for the State, a 
position which he held for many years. For a long period I knew him well, 
during which time I never heard any question made as to his morals or his 
integrity. He was a sound, painstaking lawyer, and as a man he was above 
reproach. 

You intimate that the assignment in question in Conway Ex parte was bad 
because it had the effect to delay creditors. But that question could only be 
raised by a creditor; and no creditor was a party to the suit. There was but 
one serious question in the case; and that was whether an insolvent corpora- 
tion could make an assignment preferring creditors. That the authorities at 
that time supported the decision of the court cannot be denied. That the 
weight of the authorities still maintains that doctrine is equally true. Well 
considered cases in twenty-six States concur in holding that on that point the 
decision referred to was right. In the absence of statutory enactments it is still 
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maintained; though, as was lately said by the Supreme Court of Missouri in 
Alberger v. National Bank,! the contrary seems “ to have a singular fascination 
for some learned jurists.”’ Even Mr. Waite, who strongly inveighs against the 
rule, concedes that ‘it is quite firmly established.’’? Most likely a good deal 
could be said on both sides of the question considered as an original proposi- 
tion. But when the rule is sustained by such a great weight of authorities, the 
decision on that question in Conway Ex parte cannot properly be said to indi- 
cate either great ignorance or great stupidity, though, like all other decisions, 
it is open to fair criticism. 

In 1848 Chancellor Walworth cited Conway Ex parte, saying of it that “ after 
a most elaborate argument of counsel, and a thorough examination of the case 
by the court the assignment was held to be valid; ”’ and he approved it fully.3 
It was also cited in the same case on appeal,‘ and has often been approved in 
other cases, 

But you object that the assignment preferred the executive officers of the 
bank. As they were mere servants, their claim for wages would seem to have 
been unusually meritorious, and such as the courts have always favored. 

Allow me to mention an incident that I believe is well authenticated. The 
assignment of the bank caused much dissatisfaction. Denunciation of every 
one connected with it was common. Albert Pike, the attorney of the bank, 
who had drawn up the assignment, came in for his share of abuse. When the 
decision in Conway Ex parte was rendered, there was still greater indignation, 
and threats of impeachment when the legislature should meet were freely 
indulged. When the legislature did meet, Pike produced an opinion from 
Chancellor Kent, reviewing and fully approving the decision in that case on the 
authorities then accessible; and there was no more talk of impeachment.5 
You say that when that case was decided there were but few books. True. 
But the court had more books than Mansfield or Hardwicke could boast; and 
still I think that they are considered to have been pretty fair lawyers. Some 
persons even go so far as to make a like concession in favor of Coke and Bacon, 
who hardly had any books at all. Though the modern deluge of books, for 
which no rescuing ark seems yet to be in sight, may enable us to make a great 
display of learning, it may be doubted whether it has added anything to the 
intellectual stature of the bench or the bar. We certainly have more books 
than the lawyers of fifty odd years ago; but whether we read any more or to 
greater profit is another question. 


Very respectfully, 
LiTTLE Rock, ARK. U. M. Ross. 


P.S. Permit me also to suggest an error into which it seems to me that you 
have fallen. You say that a mandamus “ could not issue in this instance because 
the judge had decided that he had no jurisdiction, which decision could only be 
corrected by an appeal to the Supreme Court; and that a mandamus could not 
be substituted for an appeal or writ of error.’’ Of course you mean in the ab- 
sence of a statute. But even then I think that the statement is incorrect; fora 
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writ of mandamus would always lie in a proper case to compel an inferior court 
to take jurisdiction, though not to control its subsequent proceedings as to 
matters of discretion. 

Mandamus lies to compel a court to take jurisdiction in a proper case, but 
not to control its discretion while acting within its jurisdiction.”?! No doubt 
you are quite familiar with the rule; but I think that you have inadvertently 
misstated it. R. 


Remarts.— Our readers will be glad that so able a lawyer and con- 
troversialist as Judge Rose introduces himself again to them in these 
pages. The last time they had the pleasure of hearing from him was 
when they read his splendid paper upon the subject of trusts,? in which 
he stood so grandly in favor of public right and against those gigantic 
commercial combinations, which now appear to be stronger than the 
people of the United States, acting through their Congress, not only in 
an actual, but in a legal sense.? We should be glad to present to our 
readers a statement of the views of so learned and able a lawyer, and so 
clear and accurate a thinker upon the recent decision of that court in 
the Sugar Trust case, which we spoke of in our last number. Turning 
to the less important subject of the above communication, although 
exception is not taken to the words ‘‘ Red Dog’’ which we used to 
characterize the kind of banking upon which we commented in our 
former issue,‘ yet we feel that we owe to our readers an apology for the 
use of that somewhat outre expression. In the antebellum days of 
State banks of circulation, many of the bills issued by the banks of the 
Southwestern States were printed with a reddish brown ink and had for 
a vignette a dog. Each of such bills thus actually carried on its face a 
red dog; and when ‘‘ money’”’ of this kind became discredited by the 
public, it acquired the name of ‘‘ red dog money.’’ In Michigan the 
vast issue of the series of banks, the chartering of which was held by 
the Supreme Court of that State to be unconstitutional, was called 
‘* wild cat money,’’ for the reason, we suppose, that Michigan is called 
the Wolverine State, — the wolverine not being a species of wolf, but a 
species of wild cat. Whether this wolverine, this tutelary deity of 
Michigan, was present in the form of a vignette on the bills of those 
banks, we are unable to say. The expression ‘‘ wild cat money,” 
became, however, an expression commonly used throughout the country, 
to designate the money issued by irresponsible banks chartered by State 


1 Ex parte Brown, 116 U. S. 401, ® See a statement of the “ Sugar 
Ex parte Parker, 120 Jd. 743. Seealso Trust Decision,’ elsewhere in this 
Merrill on Mandamus, Sec. 208, where number. 
many cases are cited. 4 29 Am. Law Rev. 94. 

2 See 27 Am. Law Rev. 708. 
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legislatures. In using the term ‘‘ red dog banking,’’ we therefore used 
an expression which, though somewhat gross, has, or once had, a 
meaning as definite as the expression ‘‘ wild cat banking,’’ which is still 
commonly used. 

We are glad of the explanation made by Judge Rose that the pro- 
ceeding in Ex parte Conway took place under a statute, and we find, 
on recurring to the statement of the case made by the reporter, Albert 
Pike, a very able lawyer, who was also the leading counsel for the relat- 
ors, that it is stated toward the end that the proceeding was under a 
statute conferring upon the Supreme Court, or a judge thereof, the 
power to issue a mandamus in suchacase. After the explanation given 
by Judge Rose that this peculiar statute was in substance a statutory 
appeal from an order declining to grant an injunction, which might not 
be appealable according to the regular course of chancery practice, 
because interlocutory, we must withdraw, with regret, the imputation 
of ignorance and stupidity which we put upon the judges who decided 
Ex parte Conway, in the article referred to. In the light of the above 
explanation it seems plain enough that Judge Ringo, in that part of his 
opinion which describes the elements of a good bill in equity, was 
directing his remarks toward the suit in equity which was under review 
in the peculiar proceeding of mandamus. 

We wish that the explanation made by our learned correspondent had 
enabled us to withdraw the other remarks made by us concerning that 
decision. We have several times applied the word ‘‘ infamous ’”’ to a 
limited class of American State decisions which hold that the directors 
prefer themselves in the event of its insolvency over its outside creditors. 
We respectfully decline to withdraw that expression, whether with 
reference to Ex parte Conway or to any other such case. Upon this 
subject we are willing to rest, without further explanation, upon the 
moral sense of the profession; and we are glad to note that the moral 
awakening on this subject has touched the legislature of Arkansas, 
which lately passed a statute prohibiting insolvent corporations from 
making preferences among their creditors.1 If so great an equity 
lawyer and judge as Chancellor Walworth fell into the temporary 
aberration of approving Ex parte Conway, it is but another illustration 
of the classical adage that Jupiter sometimes nods. The legislature of 
his own State thought better of the question, and such preferences have 
long been prohibited by statute in the great commercial State of NewYork, 
as they have long been in England. We predict that, fifty years hence, 
decisions of this kind will be cited as proof of the fact, that we lawyers 
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of to-day were still groping in the semi-barbaric period of our juris- 
prudence. We are not speaking of the mere power of a corporation to 
make preferences among its outside creditors: we are speaking of the 
preferences by which the directors who have wrecked the corporation, 
knowing that the impending storm is coming, avail themselves of their 
secret knowledge, which outside creditors do not possess, and secure 
themselves to the disadvantage of others. Here was the case of a 
great banking corporation whose stockholders were not liable as part- 
ners, but whose funds alone were answerable to its creditors. Those 
funds had been in large part created by the creditors. It must follow 
that any scheme of preference which gives one creditor an advantage 
over another has, in substance, sense, and justice, the effect of taking 
one man’s property from him and handing it over to another. Nor can 
we at all concede the apology of our distinguished correspondent that 
the executive officers of the bank who were thus fixed in this scheme of 
preferences, were ‘‘mere servants.’’ There are numerous American 
statutes which give a preference to servants and laborers in the distri- 
bution of the assets of insolvent corporations, and which make the 
stockholders of such corporations liable personally to them. These 
statutes have never been so construed as to make the word “ servant ’’ 
include even the ministerial officers of corporations, such as the secre- 
tary or treasurer, — to say nothing of the directors, who are not servants 
but masters. 

Concerning the action of Judge Daniel Ringo in this case, as developed 
in the subsequent case of Ringo v. Biscoe, we can possibly make our- 
selves more clear if we suggest this: in Ringo v. Biscoe, Judge Ringo 
turned up at once as the creditor and the debtor of the defunct bank. 
We freely concede that there was nothing in his position as judge that 
rendered it discreditable per se for him to appear in either relation; but 
we suggest that his indebtedness to the bank must, in all human proba- 
bility, have been created before its suspension, and hence prior to the 
time when he took part in the decision of Ex parte Conway. Such 
being the fact when he sat in that case, he was sitting as a judge ina 
case in which he was directly interested,— sitting as a judge in his own 
case. It is true that this defect may have been waived by the parties, 
and that the waiver may not appear in the report of the case. If such 
were the fact, the further inquiry would arise whether the trustees of 
the bank, proceeding as they did, not in right of themselves but in right 
of many other persons, had the power to waive such a defect. As the 
bank was a political contrivance gotten up by the politicians for their 
own benefit, and as all the elective judges of that day were politicians, 
VOL. XXIX. 30 
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it is not unlikely that the other judges of the court were in the same 
predicament as Judge Ringo, debtors to the bank, and were hence sitting 
as judges in their own cases. A decision rendered in the ‘‘ red dog’’. 
banking era by the Supreme Court of Georgia, to the effect that the 
debts due to a corporation died with the corporation, could hardly be 
explained on any theory, except upon the hypothesis that the judges 
were endeavoring to cancel the debts of themselves and of other 
politicians to the defunct banks. 

The fact, inferentially stated by our learned correspondent, that 
Judge Ringo was a judge of the United States Court in 1853, at the time 
of the outrageous decision in the case of Ringo v. Biscoe, throws a new 
light upon the motives of that decision. A grosser violation of the 
principles of equity which obtain in the distribution of the assets of an 
insolvent corporation cannot be found in any book of legal reports. 
No lawyer understands those principles better than does our learned 
correspondent, and few, in the course of a long career, have had more 
to do with them. Those principles are that debtors, who are also cred- 
itors, have no right of set-off, but must first pay up to the trustees in 
liquidation what they owe as debtors, and may then take their distri- 
butive shares as creditors. But the evident complacency of the 
Supreme Court of Arkansas toward one who had been the chief justice 
of that court and who was still the judge of the court of the United 
States, led them to allow him not merely to use the circulating notes 
as a set-off against the demand which the trustees in liquidation had 
against him, and which he ought to have paid long before, the bank 
having then been ‘n liquidation eleven years,— but to allow him to set 
them off for their full value without any reference to the question what 
he gave for them; and not only this, but to add interest, and the 
further statutory penalty of ten per cent denounced against the bank 
for suspending specie payments. We say nothing about the general 
character of Judge Ringo, or about the general character of any other 
man engaged, officially or unofficially, in this miserable business. For 
aught we know Judge Ringo may have fought with General Taylor at 
Buena Vista, and thus, in the opinion of old ‘‘ Rough-and-Ready,” 
gained a title to a seat on the Federal bench. We are merely speaking 
from this record ; and we do say that, on its face, it is not a creditable 
record. 

Now, to return to a more pleasant, though somewhat irrelevant sub- 
ject — we assume that the Governor Yell who figured in these proceed- 
ings was the Yell who was afterwards killed at the battle of Beuna 
Vista, though we believe there was a Yell who afterwards served in the 
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United States Senate from Arkansas.! That assumption was based 
upon the recollection of a poem about that famous battle, which the 


writer of these remarks learned in his childhood. The poem contains 
this passage :— 


‘¢ Still swelling downward comes the tide; Porter and Yell are slain, 
Marshall before him drives a part, but still we charge in vain.”’ 
That poem was a remarkable production. In some places it sank to 
little better than doggerel; in others, it rose to the highest flights of 
martial poetry. It began with these noble lines :— 


‘From the Rio Grande’s waters to the icy lakes of Maine, 
Let all exult, for we have met the enemy again. 


“ Beneath his stern old mountains, we’ve met him in his pride, 
And rolled, from Buena Vista back, the battle’s bloody tide.”’ 


If Judge Rose, or any other of our learned readers, could tell us the 
author of that poem and assist us in finding the poem itself, we should 


be more than glad. We have a five dollar piece for a copy of the old 
song book containing it.— Ep. Am. Law Rev. 


ANOTHER ANCIENT AMERICAN LAW BOOK. 
To the Editors of the American Law Review: 


I notice in the January number of the AMERICAN Law REVIEW, an interesting 
list of American law books written and published before the Revolution. 
There is no reference there made to a book published at Annapolis, Maryland, 
in 1774. The work I refer to is ‘*‘ The Deputy Commissary’s Guide Within the 
Province of Maryland, together With plain and sufficient directions for Testa- 
tors to form and Executors to perform their Wills and Testaments; for admin- 
istrators to compleat their Administrations, and for every Person any way 
concerned in deceased Person’s Estates, to proceed therein with Safety to them- 
selves and others. By Elie Vallette, Register of the Prerogative Office of the 
Said Province.”’ It contains 248 pages and a full index. 

Yours, 
LIBRARIAN’S OFFICE, BERNARD C. STEINER. 
THE ENOCH PRATT FREE LIBRARY, BALTIMORE, MD. 


1 We believe that, at one time, the 
two senators from Arkansas were 
Yell and Sebastian. One of them 
pronounced the name of his State 
Arkansass, accenting the second syl- 
lable and sounding the final letter; 
the other pronounced it Arkansédvw, 
throwing the accent on the saw. The 
President of the Senate, when the 


former arose to speak, would recog- 
nize him as ‘‘the gentleman from 
Arkansass,’’ and the other when he 
rose, as ‘* the gentleman from Arkan- 
sdw;’? and if he got them mixed up, 
he would offer an apology and correct 
his pronunciation so as to make it 
conform to that of the particular 
Senator. 
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JUDICIAL EXECUTIONS OF INDIANS AT FORT SMITH, 
To the Editors of the American Law Review: 


Senator Platt of Connecticut has introduced a resolution for an inquiry into 
the brutality of the judicial executions among the Choctaw Indians. In hig 
speech in support thereof, he gave a blood-curdling account (so the press dis. 
patches say) of the horrors in connection with such executions. The writer 
witnessed one such, and has heard others described by credible persons, 
There is nothing about them any more brutal than the brutal practice of hang- 
ing which obtains generally in these United States. The Indian is taken, or 
voluntarily repairs, to the appointed place at the time fixed by the court. A 
mark is placed over his heart; and the sheriff, or if he elects, the next of male 
kin of the deceased, in cases of murder, kills the condemned by shooting him 
through the heart. Of course it is brutal; the infliction of the death penalty is 
always brutal. 

But who are we that we should draw fine distinctions between our brutalities 
and those of the Choctaws? Where in history, unless we turn to the blood- 
stained pages of English rule in India, or in Ireland in the 18th century, shall 
we find the match toour own brutality in our dealings with these Choctaws, and 
the other civilived tribes? 

Until within the last six or seven years, the U. S. Dist. Court for the 
Western District of Arkansas had criminal jurisdiction over the whole of 
what are now Oklahoma and the Indian Territory. For many years preceding 
that time, the court held its sessions in the first story of an old abandoned 
company barracks at Fort Smith, Arkansas. The jail consisted of two half 
basement rooms, some three feet below the level of the ground — each room being 
fifty-eight feet long by twenty-seven feet wide and seven feet three inches high. 
Each was lighted and ventilated by three small windows at the end and one 
heavily grated iron door. From fifty-five to sixty men were commonly confined 
in each; about 180 cubic feet of air per man, and this in a southern climate! 
We permitted this horrible state of affairs to continue for a quarter of a cen- 
tury; during most of which time the neighboring Cherokees had a large, airy, 
well lighted jail for their own convicts. 

Not until 1889 did we give an appeal in capital cases from the District 
judge; who, by the way, was also the sole circuit judge in the district. Prior 
to that date some eighty men suffered death by hanging under sentence of that 
court. Since the right of appeal was granted, eighteen death sentences have 
been reviewed by the Supreme Court of the United States.! Of these thirteen 
have been reversed and five affirmed. Of the five affirmances, two were upheld 
because exceptions by defendants were not properly preserved.” 

Much crime has been committed in the Indian Territory; mostly, however, 
by white intruders, whom we solemnly agreed in numerous treaties to keep out 


1 Alexander v. U.S., 138 U. S. 353; 151 U. S. 164; Pointer, Id. 396; Hick- 
Crumpton’s case, Id. 361; Boyd, 142 ory, Id. 303; Smith, Id. 50; Starr, 153 
Id. 450; Lewis, 146 U.S.,370; Holden, Id. 614; Gourks, Id. 183; Thompson, 
150 U. 8S. 91; Hicks, Id. 442; Hall,Id. 1558. C. R. 73. 

76; Greeves, Id. 118; Collins, Id. 62; 2 Holden’s and Crumpton’s cases, 
Brown, Id. 93; Allen, Id. 551; Tucker, supra. 
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and of course, afterwards never pretended to eject; but the court and jail at 
Ft. Smith were responsible for a large portion. 

To cite a single instance. Ned Christie, a full-blood Cherokee, killed a 
deputy U. S. marshal at Tahlequah, under circumstances at most amounting to 
manslaughter. Shortly afterwards the U. S. Court in the Indian Territory was 
created, and the writer, who happened to be hunting in the Cherokee nation, 
was consulted under somewhat dramatic conditions by Ned as to whether the 
new court at Muskogee had jurisdiction of his offense; his intention being to 
surrender to that tribunal. He was advised in the negative; and thereupon he 
exclaimed that he would not go to Ft. Smith, for that meant hanging. For 
some five years he defied the authorities, and killed and wounded ten or twelve 
U. S. deputy marshals. On one occasion, his house was deliberately burned 
over his head, in an effort to capture him, and though he was desperately 
wounded, he beat off the marshal and his posse. At last he was surrounded in 
his cabin by sixteen officers. He held them at bay all one day. At night,a 
U.S. deputy marshal, in the dark of the moon, succeeded in placing dynamite 
under the house; and Ned at once departed this life. Think of it! The great 
people of the United States finally succeeded in killing a fugitive Cherokee 
Indian though it took dynamite to do it. 

By all means let us civilize the Choctaws by senate resolutions; even 
though, meanwhile, we let our national credit go to the demnition bow-wows. 
CHICAGO. F. P. B. 


THE SHERMAN ANTI-TRUST ACT. 
To the Editors of the American Law Review: 


In your note ' commenting on the act of Congress of July 2, 1890, entitled 
“An Act to protect trade and commence against unlawful restraints and 
monopolies ’? (and known as “‘ The Sherman Anti-Trust Act’), and the decision 
of the Supreme Court United States thereunder in the ‘“‘ Sugar Trust ’’ case, 
you state that the court held that the act had no application to such a combina- 
tion or monopoly, because it is engaged primarily in manufacturing, and only 
secondarily in selling; that manufacturing is not interstate commerce, although 
the output of it may become such, and therefore that a combination to control 
the manufacturing of a particular article cannot be a combination in restraint 
of interstate commerce such as is within the power of Congress to regulate, 
but is merely a matter of domestic concern, subject to the police power of the 
States. Your note concludes with the statement that the act has at last been 
vetoed by the third House of Congress and sponged out of existence, except 
for the purpose of enabling the Federal courts to enjoin railway strikes. 
You deplore this result and anxiously inquire: ‘‘ What are the American peo- 
ple going to do about it?” 

I write this to correct what I conceive to be a misapprehension of the effect 
of this decision on your part, and to point out what I believe was really de- 
cided by the court, and the remedy that I think is within the reach of the 
American people under this decision. 


1 29 Am. Law Rev. 293. 
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When this act took effect I was an Assistant U. S. Attorney of this district, 
and was instructed to collect sufficient evidence to make a case under it against 
any or all of such combinations doing business in this city. I went to work 
with a will, and, like Judge Harlan, had no difficulty in ascertaining beyond a 
reasonable doubt, so far as I was concerned, that such combinations existed, 
That, however, was insufficient, as I had to go further in order to secure sufii- 
cient legal evidence to procure and sustain a conviction under this act. In that 
I utterly and completely failed, as did the attorneys for the prosecution in the 
Sugar Trust case, and the decision of the Supreme Court of the United States 
as I understand it goes to “‘ this extent, no more.”’ 

The reason of this failure on my part was just as the court held in the case 
under consideration that manufacturing goods, or owning property, however 
extensive the former or large the latter, did not constitute either interstate or 
foreign commerce, nor any offense under our State laws, and no inference of 
any illegal combination could be drawn from either of them, either under the 
Sherman Anti-Trust act or the State law, without additional evidence. Of 
course men engaged in such combinations djd not impart their secret to others, 
and hence my failure to make a case. 

This act is well and carefully, even ably drawn, but it falls to the ground 
against combinations simply because it is almost impossible to obtain evidence 
against them; and is sustained against strikers for the simple reason that 
strikers ex necessitate rei commit open acts and furnish the evidence against 
themselves. 

Now for the remedy. If Congress will add a few words to this act by way 
of amendment, to the effect that if any corporation or set of men shall control, 
say fifty (or any other) per cent, of any article of commerce in the United 
States, the subject of interstate or foreign commerce, this fact shall be prima 
facie evidence of an illegal combination or trust under it, the difficulty would 
vanish as if by the magic of Aladdin’s lamp, and the men so engaged would at 
once take their places alongside of the strikers, so far as its enforcement 
against them is concerned. 

This is not the first good law that failed for want of a practical provision in 
it. The great Magna Charta, the just pride and boast of every Englishman, and 
of every one of English descent, was practically a dead letter, disregarded and 
trampled upon by every king of England, including John, from whom it was 
wrenched, the act itself and the many copies of it lost for a great period, until 
after the lapse of almost five centuries, when the Habeas Corpus Act became a 
law during the reign of Charles II, and give it life, and also meaning to the 
previous vain boast of the personal liberty of Englishmen. 

We have an example in our own State showing how a law almost impossible 
to be enforced otherwise, may be easily made so ina similar manner. I wasa 
member of the Twenty-ninth General Assembly of this State, and was one of a 
committee appointed to draft bills intended to conform our laws to the then 
new constitution. It fell to my lot to write the bill which became a law! for- 
bidding bank officers from receiving deposits, etc., after knowledge that the 
bank was insolvent, etc. The first thing that occurred to me was, that few 
depositors or creditors would ever be able to obtain evidence of such knowledge 


1 Laws Mo. 1877, p. 35. 
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on the part of the officers, in actions to recover against them, and that there- 
fore the law would prove to be a dead letter unless I remedied that defect. I 
then inserted a provision in section 2, making the fact that the bank was in- 
solvent, etc., at the time of the deposit, etc., prima facie evidence that the officer 
knew the same at the time of the deposit, etc. The consequence has been that 
I have not heard of any difficulty in enforcing this law. Indeed it practically 
enforced itself, as all of the weak banks stopped business before it took effect, 
and wound up their affairs, and St. Louis has not since been disgraced with 
shameless bank failures as had been previously. 

St. Lovuls. 


E. P. JOHNSON. 


Remarks.— We do not see how the declaration by Congress of the 
tule of evidence above suggested, would satisfy the Supreme Court. 
The Court would reply to that, by saying that it is not competent for 
Congress, by a declaration of that sort, to convert a business which is 
local and domestic, into interstate commerce, under pretense of regu- 


lating that commerce; but they would hold such a statute unconstitu- 
tional.— Eps. Am. L. Rev. 


THE MASSACHUSETTS OLEOMARGARINE CASE. 
To the Editors of the American Law Review: 


I noticed one somewhat striking, although not important inaccuracy in the 
note, in your January-February number, on the case of Plumley v. Massa- 
chusetts. In your note you refer to the opinion of the court, which you say 
“appears to have received unanimous concurrence,’’ and then proceed to 
express your satisfaction with the conclusions of the court. 

I only wish to call your attention to the fact that my advance sheets of the 
opinion of the court in that case show that Chief Justice Fuller drew a very 
vigorous dissent, which was concurred in by Justices Field and Brewer. You 
will recognize that these three men are rather representative men on the Supreme 
Court bench, which leaves the opinion in the condition where it does not, as a 
matter of fact, appear to have ‘‘ received unanimous concurrence.’ The dis- 
sent of the Chief Justice leaves the opinion of the majority of the court upon an 
extremely narrow foundation, as you will preceive upon examining it, as the 
opinion of the majority seem to have traveled upon an assumption of fact upon 
the question of the police power to regulate offenses against society, such as 
deceitful practices or fraud in the sale of articles of food, when in the dissent- 
ing opinion of the Chief Justice it appears that the element of fraud or deceit 
based upon the oleomargarine being injurious, is in his opinion, an element that 
did not appear in the case; as he says, “‘ The assumption that it is thus colored 
to make it appear to be a different article generically, has no legal basis in this 
case to rest on,’ from which it might be inferred that the Chief Justice 
thought that the facts upon which the conclusions of the majority were based 
did not appear in the record of the case. Yours, 


C. E. LITTLEFIELD. 
ROCKLAND, MAINE. 
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Remarks.— We can draw attention to the fact that there was a dis- 
senting opinion in Plumley v. Massachusetts, as well by publishing the 
above letter as in any other way. We fell into the error of supposing 
the decision unanimous, from the fact that our note of the case was 
written from an official copy of the opinion of the court, sent to us from 
Washington, and which contained no statement of any dissenting opin- 
ion. In our opinion, the conclusion of Mr. Justice Harlan, who wrote 
the opinion of the court, that the statute was designed to protect the 
citizens of the Commonwealth, against fraud, appears on the face of the 
statute itself, and is as plain and obvious as though the legislature, in 
enacting the statute, had recited that such was its motive, in a long 
preamble; and consequently that that fact was in the case, and could 
not properly be got out of it, except by judges who can shut their eyes 
to the elements in a case which work against the theories on which they 
have made up their minds to decide it.— Eps. Au. Law Rev. 


THE DEBS CONTEMPT CASE. 
To the Editors American Law Review: 


The position assumed by the REviEw in its criticism of the actions of the 
Federal judges at Chicago in regard to the railroad strike of last summer is 
one which I hope was taken without due consideration. If my memory serves 
me the Review denounced in bitter terms the first introduction of the injunc- 
tion as an instrument for compelling railroad employés to continue in an 
unsatisfactory employment. This was on the occasion of the great strike on the 
Missouri Pacific railroad some yearsago. When applying for those injunctions 
the attorney of the railroad company frankly confessed that there was no authority 
in the law for their issue; but he appears to have thought that no reason whya 
complaisant Federal judge should not issue them if it suited a railroad company 
to apply for them. Those injunctions, as well as I now recall, covered only 
material acts of obstruction and interference with the property of the railroad 
company. In the Debs’ cases, however, the court disregarded this slight 
shadow of justification for the use of the writ in this connection and enjoined 
the defendants from obstructing in any way the traffic of the companies. On the 
trial no evidence was adduced showing any material acts of the defendants, such 
as tampering with switches, removing rails, putting obstructions on the track 
or otherwise interfering with the passage of the railroad companies’ trains. In 
its opinion the court made no effort to rest its decision on the proof of such acts. 
It asserted a right to restrain the officers of a labor asséciation from conducting 
a strike of railroad employes against their employers and to send them to jail 
if they refused to be governed by its injunction. The effort which the Review 
makes to sustain this monstrous position by likening the interference with pub- 
lic traffic caused by a strike among railway employes to a purpresture lends it no 
strength. Thereis nota line in the books of the law which furnishes such a defini- 
tion of the word purpresture. That offense consists of a material interference 
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with a public highway resulting in the public being excluded wholly or partially 
fromits use. Such acts as erecting a barrier across a highway, or flooding it by 
damming a neighboring stream, erecting a pier in a navigable stream or other- 
wise obstructing its navigation,— these and similar acts alone constitute the 
offense of purpresture. For a teamster to refuse to carry out his contract of 
employment or for a fireman on a boat plying on a navigable stream to desert 
his post, may be an offense against the law but it certainly is not a purpresture. 
Now this was the only kind of acts proved against the defendants in these cases, 
Actual interference or privity with persons guilty of actual interference with 
the property or way of the railroad companies was not proved. The assump- 
tion which lies behind the Federal court’s position,— that the public has a 
vested right in the services of the employés of a common carrier of the same 
nature as its right to the use of public highways and navigable streams, might 
be listened to in Russia or China but is wholly irreconcilable with the laws of 
this country or the elementary principles of free government. 
Very respectfully, 
CHICAGO. CuaRLES VANDYKE. 


Remarks.— The Debs contempt case has been argued in the Supreme 
Court of the United States, and a decision will probably have been 
rendered in it before this reaches the eyes of our readers. Any further 
comments upon it by us at this time would therefore be inopportune. 
We have endeavored to maintain upon these questions a consistent 
position. As nearly as we can restate our position it is that the 
employés of railway companies, whether State or interstate, have the 
right to quit work singly or in a body, and to stay away from their work 
so long as they please, subject to no other liability than to that which 
springs from the breach of a contract. But they have no right to quit 
work in a body and re-assemble in masses upon the premises of their 
late employers, and, either by threats, intimidation in various forms, 
violence, or even murder, prevent other men, who are out of employ- 
ment, and are equally needy with themselves, and who are ready and 
willing to work, from taking their places. We believe that the injunction 
is properly issued in such cases to prevent the interference with business 
and the destruction of property, but not to compel men to work who do 
not want to work, for that would create a state of slavery. As nearly 
as we can summarize our views, they are the same as those announced 
in various decisions by Mr. Circuit Judge Caldwell, and nearly the 
same as those announced by Mr. Justice Harlan, at circuit at Chicago, 
in the decision which modified the order of Mr. District Judge Jenkins. 
We do not, of course, believe in government by injunction; but we do 
believe that that kind of government is better than no government at all. 
We add that we have never favored, in these columns, compulsory 
arbitration; though whether that species of arbitration could not be 
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applied in the case of corporations exercising quasi-public employ- 
ments, like the railroad companies, we are not prepared to say. We 
shall believe, until instructed to the contrary by the Supreme Court of 
the United States, that the Circuit Court of the United States at Chicago 
had jurisdiction to issue the restraining order against Debs and his 
committee; and if it had jurisdiction, then everything else follows; 
for the fact that Debs violated the order is admitted; and it is, on 
settled principles of equity procedure, no defense in a proceeding for 
contempt for violating an injunction, that it was erroneously or improv- 
idently issued, provided the court had jurisdiction.— Eps. Am. L. Rev, 
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BEACH ON INSURANCE.— Commentaries on the Law of Insurance, including, Life, Fire, 
Marine, Accident and Casualty, and Guaranty Insurance in every form as determined 
by the Courts and Statutes of England and the United States. By CHARLES FISK 
BEACH, JR., of the New York Bar, author of various works. In Two Volumes. Boston 
and New York: Houghton, Mifflin and Company. The Riverside Press, Cambridge. 
1895. Vol. 1, pp. cxxviil and 606. Vol. II, pp. xx and 944. Price, $12.00. 

The following are the noteworthy characteristics of this work: The text is 
clearly written; the unsettled and disputed questions of the law are stated and 
discussed with unusual care and good judgment; the language of the courts in 
deciding important questions is quoted, wherever possible; the latest decisions 
are given much prominence; and the whole work is arranged in an orderly and 
convenient way. About six thousand cases are cited, in the notes. More 
cases might have been cited, as the work embraces every form of insurance; 
but from appearance many of the older cases have been omitted, probably 
because they are now of doubtful value or have been superseded by better state- 
ments of the law in more recent decisions. The ultimate test of the value of 
a law treatise comes in the use of it, and a comparison of the decisions with the 
authors’ presentation of the subject in his text. So far as we have had oppor- 
tunity to examine the book in this way it stands the test well. In fact the more 
we have examined it the more we are impressed with its worth and usefulness. 

The works that have appeared so rapidly under the name of this author, have 
varying degrees of merit; but the profession has found them generally to be 
practically useful. The present work is more than this; though the average 
lawyer cares more for the practical usefulness of a law book than for any other 
merit it may have. We regard this work upon insurance as the very best in 
every way of all the author’s works. 

‘In his preface he acknowledges the assistance throughout the work of 
William A. Reid, Esq. of the New York Bar, ‘‘ to whom is due some substantial 
part of any merit the work may be found to possess.”? We infer from this, and 
from the fact that Mr. Beach is much occupied in other affairs, that this work 
upon insurance is substantially the work of Mr. Reid, under the general direc- 
tion of Mr. Beach. We hear that Mr. Reid is a scholarly lawyer, and he is to 
be congratulated upon his labors on the subject of insurance. 

The work contains forty chapters. The different kinds of insurance are not 
discussed in separate chapters or divisions of the work, but so far as possible 
all matters involving the same general principles are considered together in the 
same chapters. Of course, there are separate chapters upon Mutual Companies; 
upon Benevolent Associations; upon Accident Insurance; upon Guaranty In- 
surance; upon Annuities and Tontine Insurance. Upon the different kinds of 
Risks, Fire, Life and Marine. But most of the subjects of the chapters are of 
general application to all kinds of insurance. Such are the chapters upon In- 
surance Companies, Foreign Companies, The Application, Representations, 
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Concealments and Warranties in Applications, Construction of Contracts, Con- 
ditions in Policies, Other Insurance, Alienation, Increase of Risk, Protection of 
Property, Waiver of Conditions, Avoidance of Contract, Insurable Interest, 
Premiums, Subrogation, Lapse and Reinstatement, Insurance Agents, The Payee, 
Proof of Loss, Arbitration, Limitations, Actions, Procedure, and Evidence, 
The work is dedicated to Attorney-General Olney of Massachusetts, 
It is beautifully printed at the Riverside Press, Cambridge. 


THE LAW OF JUDICIAL WRITS AND PROCESS IN CIVIL AND CRIMINAL CASES.— The Sufii- 
ciency, Validity, Amendment and Alteration of Process; its Execution and Return, and 
the Powers and Liabilities of Officers Thereunder. By WILLIAM A. ALDERSON, of the 
New York Bar. New York: Baker, Voorhis and Company. 1895. pp. 726. Price, $6.00 
net. 

This is a new book upon a new subject, as the author says in his preface. 
The scope of this treatise is not covered by any other work. It is an elaborate 
presentation of the subject of judicial writs from the time they are issued 
until they are returned into court. It is composed of five parts, as follows:— 

Part I.— History, Definition and Kinds of Process; considering what consti- 
tutes the issuing of process and the commencement of actions; discussing void 
and voidable process, and the sufficiency, validity, alteration and amendment 
of writs; the style, direction, teste, seal and signature, which constitutes their 
*‘ceremonial dress’’ and their omission, and informalities and defects therein, 
being discussed and determined. 

Part II. —Issuing Process, its Sufficiency, Validity, Alteration and Amend- 
ment. In which the body of judicial writs is fully considered, and the requests 
thereof and defects therein determined including the consideration of process 
issued in blank, and the indorsement of writs. 

Part III.— The service and Execution of Process. In which is considered 
and determined by whom and when process may be executed, the manner and 
sufficiency of service on persons and corporations, service in another State, the 
persons priviledged and exempt from service, the presumption and recital in 
judgments as to service, substituted and constructive service, property subject 
to process, the manner and sufficiency of making levy, and the duties, powers 
and liabilities of officers in the execution of writs. 

Part IV.— The Return of Process. 

Part V.— Criminal Process. 

The book is divided into thirty-two chapters. The number of cases cited 
is alittle less than four thousand. Many of the cases are considered and 
examined quite fully; and the author truly says that he “ has not been content to 
merely give the cases which concern our subjects, but have, with intended care 
and energy, discussed the principles which underlie and govern the questions 
presented.” 

He in many places gives his own views at length and states good reasons for 
his conclusions, It is easy to see that this book is “‘ the result of long, con- - 
scientious and tedious labor.’’ It is easy to see that the author is a lawyer of 
experience whose mind is full of his subject. A few good law books have been 
written by men of little or no experience at the bar or on the bench; but they 
are so few that they must be regarded as exceptions to the rule. Fifteen or 
twenty years of active work at the bar or on the bench enables one to take up 
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and consider a legal subject in which he is interested with some sense of the 
relations of its different parts, and of its relations to the great body of the 
law. 

We commend this book for its originality and general excellence in treat- 
ment. 


UNITED STATES SUPREME COURT REPORTS, “ COMPLETE EDITION.” — Cases Argued and 
Decided in the Supreme Court of the United States in the October Terms, 1892, 1893 and 
1894, Complete Edition, with Head Lines, Head Notes, Statements of Cases, Points and 
Authorities of Counsel, Foot Notes and Parallel References. By STEPHEN K. WILLIAMS, 
Counselor at Law. Books 37 and 38. Lawyers’ Co-operative Publishing Company. 
Rochester, New York. 1894. 

These are understood to be a continuation of the reprint of all the decisions 
of the Supreme Court of the United States made by the Lawyers’ Co-operative 
Publishing Co., and cited as the ‘ Lawyers’ edition,” the citation being 
abbreviated to “L. ed.’? We said ‘reprint’? but we understand that that 
edition was something in the nature of a re-editing, or a reproduction of a new 
edition from the original records in Washington. The searches of the records 
and comparisons between them and the official edition brought to light the 
astonishing fact that, in some cases, there were very essential discrepancies 
between the opinions of the court as printed and the opinions on file in the 
clerk’s office. This was no doubt due to the liberties which some of the 
justices took in reading proofs of their own opinions, and probably in one case 
to a sort of carte blanche given by one of the justices to the reporter of the 
court in regard of his own opinions. The alterations which were discovered 
were substantial improvements, all in the direction of perspicuity, and did not 
involve any variations in legal doctrine. Nevertheless it was thought to be a 
matter of sufficient importance for a special consultation among the justices of 
the court, as soon as it had been brought to their attention; and we understand 
that the opinions which are now published correspond exactly with those which 
are on file in the clerk’s office, and which are, of course, a part of the records of 
the court. We find at the head of the textual matter of each of these volumes 
the following statement: ‘‘ Authenticated copy of opinion, record strictly 
followed, except as to such reference words and figures as are enclosed in 
brackets.” 

The greatest benefit which the profession have derived through the publica- 
tion of this unofficial series has been the cheapening of the price of 
the official series. Within the memory of lawyers not yet old, the price 
of a set of official reports of the Supreme Court of the United States was 
so high as to be almost prohibitory; and although the sales were very large, 
the prices charged for the new volumes as they came out were very high. 
This resulted from the fact that a monopoly in their publication was given to’ 
some leading publishing house, under an arrangement between that house and 
the official reporter. The new edition issued by the ‘“‘ Co-ops.” at the price 
(we believe) of $1 per volume for the volumes corresponding to the official 
series brought down the price of that series; and also led to the issuing of the 
official reports in small parts at frequent intervals; so that subscribers to the 
official series became possessed of the oflicial report, as edited and printed by 
the official reporter, of each decision within a short period after its rendition. 
These parts of volumes could be afterwards bound or sent to the publisher and 
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exchanged for bound volumes. The ‘ Co-ops.’? compete with this by issuing 
in serial form, a report of the, decisions of.the court as soon as they are ren- 
dered. The work of the reporter of this unofficial series seems to be well 
done. The briefs of counsel are given at sufficient length, and with what 
would seem to be the proper care. A leading and very important feature of 
the series consists of the extensive annotations appended, in the form of foot 
notes, to many of the cases. A system of parallel references and side-paging 
in bold faced type enables the practitioner to cite the official series from these 
unofiicial volumes. It seems scarcely necessary to allude to the form in which 
this unofficial series is published; but for the benefit of some who may possibly 
be uninformed on the subject, we will say that they are in the style of book 
called imperial octavo; that the type used is called by printers drevier, that the 
pages are printed in double column; and that, to get as much matter as possible 
into a given space the publishers avoid “leading,”’ that is to say, they do not 
separate the lines by putting leads between them. By this means they are 
enabled to publish what corresponds to four volumes of the official reports in 
a single volume of this series, thus making, we assume, a cheaper edition than 
the official edition. Certainly these pages are not as pleasant to the eye as are 
the very clear pages of the official edition, issued by Messrs. Banks & Brother. 
But these answer the purpose well, especially if we take into consideration 


their cheapness, their unquestioned accuracy, and their very extensive 
annotations. 


THE UNITED STATES INTERNATIONAL REVENUE TAX SYSTEM, embracing all International 
Revenue Laws now in force as amended by the latest enactments, including the Income 
Tax of 1894 and 1864, with Rulings and Regulations. The whole copiously annotated, 
with references to the Decisions of the Courts and the Departments, and Cross Refer- 
ences, With an introductory historical sketch of Internal Revenue Taxation in the 
United States and an Appendix containing Laws relating to Internal Revenue, Practice 
with Forms. Edited by CHARLES WESLEY ELDRIDGE, member of the Bar of the 
Supreme Courts of Massachusetts and California, and for twenty-five years in the 
Internal Revenue Service. Boston and New York: Houghton, Mifflin and Company. 
The Riverside Press. Cambridge. 1895. pp. vil. and 722. 8vo. Price, $5.00, net. 

The preface tells us that “the editor of this volume by appointment of the 
secretary of the treasury and in association with Hon. William H. Armstrong, 
made the revision of the Internal Revenue Laws in 1873, on which the Internal 
revenue title of the Revised Statutes was based; and, also, by direction of the 
Commissioner of Internal Revenue with the same associate, made a further 
revision of the same in 1879, for the use of the Internal Revenue Service. No 
book for the profession, on this subject, has been published for over twenty- 
one years, and such publications as were then issued are now obsolete. The 
Revised Statutes of the United States reproduce the law as it stood December 
1, 1873, but owing to the great number of amendments to the internal revenue 
title of that volume made by Congress since that date, it is now a very unsafe 
guide to existing law.”’ 

There are of course chapters on the Income Tax of 1894. The editor says 
that he had at first intended to prepare a preliminary volume devoted to that 
subject, ‘‘but when he considered how intimate the connection was between 
the income tax and the other parts of the Internal Revenue System, and how 
comparatively useless a treatise on the income tax law alone would be without 
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giving the law relating to collections, procedures on distraint, abatement and 
refunding of taxes, suits against the collectors for taxes improperly paid, and 
many other cognate provisions, he resolved to set aside his original design and 
present a revision of the whole Internal Revenue Tax System, at as early a 
period as possible.” 

The introductory sketch of Internal Revenue Taxation in the United States 
of forty pages and more, is very interesting, and contains several pages of 
important statistics. 

The table of contents shows the following subjects for chapter headings :— 


I. Officers of Internal Revenue. 
II. Of assessments and collections 
III. Special taxes. 
IV. Distilled spirits. 
V. Fermented liquors. 
VI. Tobacco and snuff. 
VII. Cigars. 
VIII. Banks and bankers. 
IX. Stamp taxes on specific orders. 
X. Legacies and successions. 
XI. Provisions common to several objects of taxation. 
XII. Oleomargarine. 
XIII. Analysis of foods and drugs in the District of Columbia. 
XIV. Chinese exclusion and registration. 
XV. Smoking opium manufactured in the United States. 
XVI. Income tax laws of 1894. 
XVII. Repealed income tax laws. 


An appendix of forty pages devoted to Internal Revenue practice and forms. 

This book is of great importance to all persons interested in this branch of 
the law. It contains a clear and reliable statement of the whole law of the 
subject as it exists to-day arranged in a convenient manner. The decisions 
and rulings are placed under the sections of the law to which they relate. 


BLISS ON CODE PLEADING, THIRD EDITION.— A Treatise upon the Law of Pleading under 
the Codes of Civil Procedure of the States of New York, Connecticut, North Carolina, 
South Carolina, Ohio, Indiana, Kentucky, Wi in, Mi ita, lowa, Missouri, Arkan- 
sas, Kansas, Nebraska, California, Nevada, Oregon, Colorado, Washington, North 
Dakota, South Dakota, Montana, Idaho, Wyoming, and the Territories of Arizona and 
Utah. By PHILEMON BLIss, LL.D., Professor of Law in the Missouri State University, 
and late Judge of the Supreme Court of Missouri. Third Edition. Revised and 
Annotated by E. F. JoHNsON, B. S., LL.M. Instructor of Law in the University of 
Michigan. St. Paul, Minn.: West Publishing Co. 1894. 


The lamented author of this work served three terms in Congress; he served 
aterm of four years on the Supreme Bench of Missouri; and he organized the 
law department of the University of Missouri, and was for many years its 
dean. He was loved and venerated by his associates in the faculty, and by all 
the students that ever had the good fortune to be under his instruction. Inthe 
old Southern Law Review for February, 1889,! we noticed the first edition of 
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this work. Having had frequent occasion to make use of it since, we have 
seen no reason to modify the very favorable impressions of it which 
are there stated. We spoke of the ientiousness, the carefulness, 
and the truthfulness of the author, and of his lack of aggressiveness in 
pressing forward his own opinions. We referred to the fact that he had 
very properly laid the foundation for his treatise by a study of the statutes 
themselves, which have introduced the system known as the system of code 
pleading. We also noted the fact that while he had modestly stated, in his 
preface, that he had cited few authorities, his text was fortified by two thousand 
well considered adjudications, carefully studied and discriminated. He doubted 
the value of precedents of pleadings, and consequently he gave none. His 
book was intended primarily for the instruction of law students, and conse- 
quently it was his office to explain the general principles of good pleading, as 
they have been embodied in the statutes known as the codes of procedure. A 
very considerable portion of his text consisted, therefore, of his own thinking. 
Lecturing to classes of students, as he did, on the subject of pleading, it was 
. his office to go over the various branches of the subject again and again, in the 
face of the most inquiring and critical of ali audiences. This led to a constant 
excogitation, to a constant revising, and to a constant perfecting of his ideas 
upon the subject. That thinking-out, revising and perfecting formed the basis 
of the present work. It is one of the very best law books we have. It has 
been servicable not merely to students, but of constant use and help to the 
practitioner and the judge. 

The learned editor of the present edition has done wisely in indexing the 
separate paragraphs, so to speak, with black letter title words. Otherwise he 
has left the text of the lamented author substantially untouched. But he has 
introduced a great many new topics in the notes, using what he regards as 
leading cases, which should be specially investigated by the students and 
printing these cases in capital letters. He has explained these cases by setting 
out briefly the date and title of the case; the principal facts; the point in issue; 
the reasoning of the court; and the conclusion or decision. Several years of 
experience as an instructor upon the subject of pleading had taught the editor 
that many students would master the general principles and rules of the sub- 
ject, and be competent to pass a very thorough examination upon the same, 
without being able to put one of them into practice. He therefore deemed it 
wise to add in the notes a few approved forms for the more simple and general 
causes of action, not for the purpose of having the student learn them, since 
no forms are required under the codes, but to give him some accurate idea of 
the general language and the manner of expression employed in pleadings. 
The number of pages has been increased from about 600 in the original edition 
to something over 800 in this; and the number of cases cited has expanded 
from about 2000 in the first edition to about 3000 in this. We cordially recom- 
mend this book to the attention of our readers. 
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HON. WALTER Q. GRESHAM. 
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